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DOPPLER vs. DOPPLER 


THE POLICE HAVE A RIGHT TO GATHER 
RADAR “EVIDENCE” AGAINST YOU. ARE 
YOU EQUIPPED TO DEFEND YOURSELF? 


As told to Kenneth Winston. 

He was confident, swaggering, and just a 
little arrogant. Those were the thoughts 
that were flashing through my mind as he 
walked up to the car. Normally | would 
roll the window down and ask what was 
wrong, but | had bad vibes right from the 
beginning that night. “Ma’am’, he 
drawled, “are you in a hurry?” “No” | 
answered truthfully. “Well you were 
doing 20 miles an hour over the speed 
limit. | clocked you on radar at 75 miles an 
hour’. A sudden panic seized me. 75 
miles an hour! | hadn’t been going 
anywhere near that fast! Should | argue 
with him, agree with him, say nothing? 
Well, to make a long story short | did 
argue in my own defense, but it had no 
effect on the judge 3 weeks later, when | 
went to court. It was my word against his. 
Even though | knew | hadn’t been 
speeding, not even close to 55 miles an 
hour, his “clocked on radar at 75” spiel 
swayed the judge far more than my 
denials. 


THE STING 

It happens the same way every day, to 
your clients, friends, business associates 
— it can happen to you, and there’s no 
reason for it. Police radar is notoriously 
inaccurate. Cows “strolling” at 50 miles an 
hour, trees “walking” at over one 
hundred miles an hour. The stories are 
horrifying — and true. The equipment has 
its limitations, and even more 
importantly, the people who use it, have 
their limitations. Limited training, little or 
no prior experience in using radar, lack of 
knowledge of the limitations of the 
equipment, poorly calibrated or 
maintained radar guns — all these factors 
can adversely affect the accuracy of the 
readings — and along with it your driving 
record and pocketbook. 


THE BEST DEFENSE 

Just as a police officer uses modern 
technology to obtain a conviction, 
technology can be your best defense. If 
you enter a speed trap armed with the 
knowledge of how police radar works and 
a good radar detector, you can defeat 
most unwarranted speeding tickets. The 
fact that you were aware of your speed 
when first picked up on radar, coupled 
with a knowledge of the limitations of 
radar, can go a long way in disuading an 
officer from even issuing a citation. And, if 
you do have to go to court, this 
knowledge will enable you to mount a 
vigorous defense. 


ortcomings, is yours FREE. 
for trying the RD-1. 


THE MAXON RD-1 

The MAXON RD-1 is the best of the best. 
It is a state of the art radar detector that 
has been tested and recommended by 
one of America’s top automotive 
publications. Compact, rugged, and 
reliable with all of the features that you 
would expect from a world class radar 
detector, the RD-1 is the unit that the 
leading American manufacturer refused 
to be tested against. 


Its features include: 

© Dual superheterodyne circuitry @ Dual 
audio signals for X and K band radars @ 
Sophisticated anti-falsing circuitry (with a 
special rapid sampling design to give 
added protection against K band signals) @ 
Ten step LED visual signal strength meter @ 
Power/volume control @ City/Highway 
button @ Visor clip and dashboard 
mounting @ Cigarette lighter power cord 


THE DRIVERS RADAR BIBLE 

As they say in the computer industry, 
“The program’s not worth a darn without 
good documentation.” BEATING THE 
RADAR RAP is worth its weight in gold. 
Chock full of technical information on 
police radar, this manual also points out 
all its weaknesses, with case law and 
advice on how to challenge any radar 
generated “evidence”. Praised by Car and 
Driver magazine as an “essential 
investment”, this is the bible for anyone 
who wishes to challenge a radar speeding 
citation. 


THE RIGHT PRICE 
These two items together make an 
unbeatable combination — and there is 
no need to spend $300 or more to get the 
best. THIS COMBO IS IT! 


We'll send you BEATING THE RADAR 
RAP AND THE MAXON RD-1 RADAR 
DETECTOR, FOR ONLY $99.95. 


Don’t misunderstand us, we’re here to 
make a profit. Without it, neither we, nor 
any other company could stay in business. 
But, there is a fine line between profit and 
profiteering, and if you spend $300, or 
more for a radar detector, they ought to 
throw in a Buick to sweeten the deal. 
Worse than that, if you spend $300 for a 
radar detector, you have already spent the 
equivalent of 6 speeding tickets before 
you ever start. Try the MAXON RD-1 and 
BEATING THE RADAR RAP for thirty days. 
If you are not completely satisfied, return 
the RD-1 in its original box, within the 
following two weeks, and we will refund 


The Maxon RD-1, recommended by one of 
the nation’s top automotive publications, 
gives you the same protection as the most 
expensive radar detectors for about % the 
price. 


your money. Keep the book as our gift to 
you. Please act now, as these items are 
subject to limited availability. 


FOR THE HOLIDAYS 

This combination makes an ideal holiday 
gift for friends and associates. If you have 
multiple orders we can include your 
name or business card and a holiday 
greeting. 

Extra copies of BEATING THE RADAR RAP 

—$13.95— 


TO ORDER, CALL TOLL FREE, 
24 HOURS A DAY: 


1-800-541-0900 

Ask for the “RD-1 and BOOK”. Your 
Master Card or Visa will be charged $99.95 
+ $3.95 P&H + $5.20 tax (for Florida 
shipments only). For additional copies of 
BEATING THE RADAR RAP, ASK FOR 
“RADAR RAP”. You will be charged 
$13.95 + $1.50 P&H + $.78 tax, in Florida. 
For information, gift orders, or special 
instructions, please cali: 


Please send me 
book(s), at $99.95 plus $3.95 each, P&H, 
plus 5% sales tax for Florida orders. 


—_Check 
Acct.# 
Name 
Address 


Exp. date 


Phone 


Mail to: 
Formula Marketing & Research, Inc. 
P.O. Box 933 
Deerfield Beach, FL 33443-0933 


FORMULA MARKETING 
& RESEARCH, INC. 

P.O. BOX 933 
DEERFIELD BEACH 
FLORIDA 33443-0933 


TOLL FREE: 
1-800-541-0900 
CUSTOMER SERVICE 
1-305-480-9874 
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Unorganized? Not Anymore! 


Let Empire give you efficiency and class all in one. 


CORPORATE KIT COMPANY 


Profit PA. Non Profit 
Corporate Kits $34.00 | | $38.00 $41.00 


Here's the Corporate Kit you’ve 20 lithographed imprinted and Written statement to organize 
waited for! Including first numbered stock certificates on corporation in lieu of minutes 


annual shareholder minutes parch text. State report to and bylaws printed typewriter 

deluxe padded gold silk- determine unemployment print and spacing to match 

screened three ring binder and Status, foot-noted and indexed your insertions. Plus : 

slip box, printed minutes and minutes with subchapter “S”, Federal application for Tax ID 

bylaws. With CHECKLIST, IRC Plan 1244, IRC Election for Federal Form 2553 for plan 1244 

ms secretly WORKSHEETS section 248 and Indemnification State application for State Tax ID 
: Plan, Memo pad with each kit 

AND POCKET SEAL that is 

in kit plus: envelopes for these forms. 


Corporate, Notary Personal and Custom Seals 
We manufacture all types and sizes of seals 
and stationery embossers which are 
completely guaranteed for life of ownership. 


Call for instant quotes on: 


Corporate Seals ______ Starting at $12.50 

Logo Seals Starting at $54.00 

Stationery Embossers Starting at $24.00 

e Notary Seals Starting at $12.00 

——— — Custom Seals Starting at $13.50 
Certificate of Good Standing/Corporate Name Reservation 

Price includes all fees. 9 $8.00 COSTS 


We'll obtain either a certificate of good standing or file a corporate name reservation the same 
day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method. 
Quick File 

Dade — Broward only. All other areas CALL FOR DETAILS. $8.00 
We'll pick up and hand file your Articles of Incorporation as prepared by your office and signed 


by your clients with the Secretary of State. 

You're saving mailing costs, postal and processing delays completing both the filing and 

ordering of the corporate kit in a single step ... That way you'll receive your articles, charter 

number and corporate kit the next day and you'll have no need to change the 

registered agent or director or wait to order your corporate kit. Ease and service — the Empire Method. 


Quick Corp." 


We hand file Articles of Incorporation, this includes preparation of articles and return to $1 ; 
attorney of certified copies with charter number including date and time of filing. 9-00 ” Costs 


Very easy, practical, and exclusive — the Empire Method. 
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Bar Prepares to Implement CLE Requirement 


After more than three and one-half years 
of intensive study and debate, The Flor- 
ida Bar’s continuing legal education require- 
ment (CLER) will become effective January 
1, 1988. We will join 27 other states with 
mandatory CLE. Although I was not a pro- 
ponent of such a requirement, I am firmly 
committed to ensuring that the program 
is as simple and inexpensive as possible for 
all members of The Florida Bar. Toward 
this end, we have had regular meetings of 
representatives of the law schools and sec- 
tions, Bar staff and other interested parties 
in an attempt to anticipate and eliminate 
potential problems. 

The requirement for each member will 
be 30 hours over a three-year period with 
two of the hours required to be in the area 
of ethics. In order to make the administra- 
tion of CLER as cost efficient and man- 
ageable as possible, only one-third of the 
Bar will report in any year. Therefore, some 
members will have an initial requirement 
of 10 hours before January 1, 1989, others 
20 hours by January 1, 1990, and a final 
group will need the full 30 hours by Janu- 
ary 1, 1991. After the initial period, each 
lawyer will have a three-year cycle with a 
specific reporting month. Such a procedure 
will allow an even distribution of both re- 
ports and course attendance throughout 
the months and years. 

Within the past month each member of 
The Florida Bar who must report should 
have received a notice of his or her report- 
ing date and initial obligation. The only 
members who were not sent this informa- 
tion are federal and state court judges. Mem- 
bers of the Florida judiciary will have a 
separate requirement administered by the 


by Ray Ferrero, Jr. 


Judicial Administration Commission. 
Out-of-state members of The Florida Bar 
may choose to be exempt from the require- 
ment provided they are “not delivering legal 
services or advice on matters or issues gov- 
erned by Florida law.” A report is still re- 
quired of these nonresident members to es- 
tablish their exempt status. An out-of-state 
member who chooses to be exempt and 
later changes to nonexempt status will be 
required to fulfill course requirements based 
on the pro rata portion of the reporting 
period for which the member is not ex- 
empt. The number of state bars requiring 
mandatory CLE continues to increase, and 
courses offered by ALI-ABA, PLI and 
other state bars qualify for credit. For those 
reasons many of our out-of-state members 
probably will not seek an exemption. 
Attendance at Florida Bar CLE courses 
and those of other approved sponsors will 
be entered into a member’s CLE records. 
For Florida Bar courses, registration re- 
cords will be used. For courses offered by 
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other sponsors, a computer card with at- 
torney number, course title and location 
must be filed by the member. At the end 
of the reporting period the Bar will be able 
to send each member a list of the activities 
on record. The Bar’s records will also in- 
clude such things as audio and videocas- 
sette CLE use and other approved activities, 
such as writing and speaking, as long as 
the Bar has a record of them. 

If the hours recorded by the Bar are suf- 
ficient and correct, then all the lawyer need 
do is sign and return the verification form 
to Bar headquarters. If the hours shown 
are insufficient, then the lawyer should no- 
tify the Bar of unrecorded additional credit 
earned, a reason for an exemption, or a 
plan for obtaining the necessary credit 
within 120 days. If the CLE requirements 
are not met, the Supreme Court may sus- 
pend a member from the practice of law. 
Experience in other states shows that only 
becomes necessary for one to two percent 
of those required to report. 

Everything possible is being done to 
make the Bar’s CLE programs available 
to the largest number of lawyers in the most 
convenient possible manner. Most courses 
are recorded on audio and videocassettes. 
The cassettes are available for sale. In ad- 
dition, local bars and law firms can rent 
videotapes under plans which have been 
available for several years. Last Bar year 
1,144 lawyers attended local bar presenta- 
tions of Florida Bar videotapes. In addi- 
tion, 125 live and 280 video presentations 
of some 80 regularly scheduled courses pro- 
duced by The Florida Bar served some 
19,914 attendees. Another 801 lawyers at- 


(Continued on page 8) 
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orida attorneys. 


Florida attorneys didn’t let this income slip 
through their fingers. They never had a 
chance to compete for it because commer: 
cial title insurance companies kept 
all this business for themselves. 

This represents a fraction of 
the policies Florida attorneys 
lost last year — those for 


multi-million dollar policies easier than ever. 

We offer a 70/30 split. Reinsurance at cost. 
Certificates to cover liability. A Construction 
Loan Services Program. A full-time Lender 
Relations Department, and more. 

For more information, return this coupon 
today. And remember, at The 
Fund, we don’t compete against 


$1,000,000 or more. you, we compete for you. The 
You see, commercial If you think you F und 
companies have two ways 


of working. On one hand, don’t need 
they’re all too willing to = The Fund, think again. 
work with attorneys, issu- 
ing title insurance on eve- Send me more about the following Fund 
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panies are even more 
willing to work without 
attorneys, by-passing them 
whenever they can write 
business direct. 

At The Fund, we have only one 
way of working — directly with attor- 
neys. Take our Million Plus Program, 
this special service makes writing 
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Executive Directions 


As with all associations and professions, 
there are changes occurring each and every 
month. As we move into the year 1988 and 
into the second half of The Florida Bar 
(87-88) year, we will be preparing for a 
contested election for president-elect of the 
Bar. Presently, two candidates, Bill Hoppe 
of Miami and Steve Zack of Miami, have 
qualified for the position of president-elect 
of The Florida Bar. In addition to the presi- 
dential election, there will be 19 seats on 
the Board of Governors up for election. 

The deadline for filing applications for 
these positions is January 10. Balloting will 
be between March | and March 21. Each 
year, approximately six to ten seats on the 
Board of Governors change. This change 
is refreshing in that it brings new sugges- 
tions and new ideas to the Board. I en- 
courage you to become knowledgeable 
about the candidates in order that you can 
cast a meaningful vote in March. 

The 1988 legislative session should be 
one of interest to the Bar. From the dis- 
cussions we have had with legislative lead- 
ers, the next session will see an attempt 
to make major changes in the tort system 
as it is known today. Whether you prac- 
tice defense or plaintiff law, you must be 
aware of the substantial changes certain 
legislators wish to make concerning the 
rights of individuals. We will attempt to 
keep you as informed as possible through 
information in the Bar News. You can also 
contact The Florida Bar for information 
on a specific bill or a subject area. We have 
personnel who will analyze each bill and 
refer it to the appropriate section or com- 
mittee for their comments. With the vast 
number of bills introduced each year, it is 
important we have the input of the sec- 
tions and committees. 

Also during 1988, The Florida Bar will 
be in the posture of attempting to estab- 


What’s Happening 


by John F. Harkness, Jr. 


lish its own captive insurance company. 
You have read in the News during the last 
year about the progress of the company 
and its desirability. It is our belief that, 
through such a company, the availability 
and stability of insurance will be achieved. 
This is a chance for the lawyers of Florida 
to control, to some degree, their own des- 
tiny in the area of malpractice insurance. 
If the Florida lawyers do not seize upon 
this opportunity, they will be left to the 
whims of the insurance companies as they 
blow in and out of the State of Florida. 
History has taught us that this is one thing 
insurance companies do, both in the area 
of legal malpractice and medical malprac- 
tice. At least you should investigate the cap- 
tive insurance company and make a ra- 
tional decision of whether it would be of 
benefit to you in the long run. It is our 
belief that, even in the short run, it will 
be beneficial and advantageous, but it is 
the long run that will really affect the legal 
profession and the availability of coverage. 

Beginning in January of 1988, The Flor- 
ida Bar will have, with a few exceptions, 
a continuing legal education requirement 
for all members of the Bar. CLER is our 


equivalent of mandatory CLE. There are 
now 28 states which have some type of man- 
datory continuing legal education plan. The 
Florida plan has been fashioned in such a 
way as to make it as easy as possible on 
the practitioner while, at the same time, 
requiring each practitioner to maintain a 
certain degree of education devoted to the 
current status of the law. The requirement 
itself is 30 hours of CLE within three years, 
two hours of which must be in the area 
of ethics. These hours may be acquired 
through various methods, which have been 
and will be explained in each issue of The 
Florida Bar News. You should have re- 
ceived by now a notice from the Bar as- 
signing you to a reporting period. There 
has been an attempt to equalize the 
workflow of the Bar staff over a year’s pe- 
riod in order that we can maintain a mini- 
mum number of personnel required by 
CLER. By having people report equally 
throughout the year, it greatly assists in 
the administration and efficiency of the pro- 
gram. 

By now, you have also received notice 
that there is a toll-free number in Tallahas- 
see to call concerning basic questions about 
CLER. (1-800-544-CLER) This number 
will give you basic data concerning the pro- 
gram. Another number will be given you 
if you have specific questions. We want to 
make this program run as smoothly as pos- 
sible and look forward to any input you 
might have to enhance the program. 

During this year, the Board of Gover- 
nors and the Supreme Court will receive 
a report from a special committee ap- 
pointed to review the grievance system. As 
the number of grievances increases, it is 
incumbent upon the Bar to streamline the 
process as much as possible while, at the 
same time, maintain the rights of the at- 
torneys. I believe this report will be very 


THE FLORIDA BAR JOURNAL/NOVEMBER 1987 7 


: 
— : 


Publisher John F. Harkness, Jr. 
Editor Linda H. Yates 
Senior Aczociete Editor Cheryle M. Dodd 
Associate Editor Judson H. Orrick 
Associate Editor Joe Bizzaro 
Advertising Director Joseph A. Bono 
Circulation Director Elien H. Hendrix — 
Advertising Assistant Gail Grimes | 
Administrative Secretary Nancy H. Allen — 
Art Production Judith Nable 
Communications Director Paul F. Hill 


Officers of The Florida Bar 


President Ray Ferrero, Jr., Ft. Lauderdale - 
President-elect Rutledge R. Liles, Jacksonville 
Executive Director John F. Harkness, Jr. 
Tal allahessee 


Editorial Board 


William N. Drake, Jr, St. Petersburg; Vice Chair 
_ men, May L. Cain, North Miami; George C.J. Moore, West Palm 
_ Beach; Members, Esther L. Blynn, North Miami; Margaret J. 
- Bowles, Tampa; Michael T. Bowlus, Jacksonville; Dean Bunch, 
Tallahassee; Susan G. Chopin, Palm Beach; Gertrude L. Clark, 
_ Miami; Philip M. Cullen itl, Ft. Lauderdale; Joseph L. Daye, Ft. 
Lauderdale; Robert W.G. Evans, Tallahassee: ra R. Gershon, 
Petersburg; Robert Gordon, Lake Worth; Cynthia 
Greene, Miami; Gali L. Hagel, Miami; Randall W. Hanna, 
‘Tallahassee; Tann H. Hunt, Tallahassee; Marlyne W. Kaplan, 
Miami; Marshall B. Kapp, Dayton; Tammy J. Kissell, West Palm 
_ Beach; Mark F. Lewis, Tampa; Hal K. Litchford, Orlando; John P. 
_ McAdams, Tampa; Susan P. Motley, Ft. Lauderdale; Richard R. 
Roach, Jr., Lakeland; Paul L. Sangiovanni, Orlando; Steven G._ 
Shutter, Ft. Lauderdale; Timothy A. Smith, Miami; Manuel 
- Socias, Orlando; Patric M. Verrone, Hollywood; Board Liaison, 
Robert E. Pyle, Lake Alfred. 


The Board of Governors 


First Circuit William H. Clark; Second Circuit Thomas M. 
_ Ervin, Jr., Steven J. Uhifelder; Third Circuit Thomas W. Brown; 
Fourth Circuit A. Hamilton Cooke; Fifth Circuit Robert E. 
Austin, Jr.; Sixth Circuit James A. Baxter, Kenneth C. Deacon, 
_ dr; Seventh Circuit Horace Smith, Jr.; Eighth Circuit Robert. 
Stripling, Jr; Ninth Circuit Darry! M. Bloodworth, Chandler 
Muller, Tenth Circuit Robert E. Pyle; Eleventh Circuit 
Patricia A. Seitz, Edward R. Blumberg, A. J. Barranco, Jr... 
_ Stephen N. Zack, Michael Nachwalter, AlanT. Dimond; Twelfth 
_ Circuit Daniel A. Carlton, Edwin T. Mulock Thirteenth Circuit. 
Ben H. Hill lil, Gary R. Trombiey; Fourteenth Circuit Les W. 
Burke; Fifteenth Circuit D. Culver Smith lll, Arthur G. Wroble: 
Sixteenth Circuit Joe F. Mikias; Seventeenth Circuit James 
_ Fox Miller, Roger H. Staley, Harry G. Carratt; Eighteenth — 
Circuit Elting L. Storms; Nineteenth Circuit George H. Moss; 
Twentieth Circuit John A. Noland; Out-of-State William 
- Guzzetti, Tom Benham; President YLS, Bette E. Quiat; 
President-elect YLS, David W. Bianchi; Public 
_ Wilhelmina L. Tribble, Ruth Ann Bramson. 


(Continued from page 7) 


important and will go a long way to en- 
suring the efficiency and effectiveness of 
our system. Our system has been lauded 
by many states as well as other professions. 
We cannot rest upon the past, but we must 
always look forward to the future of this 
program, and how it can be improved. 
We will continue an active public‘rela- 
tions program to attempt to tell the story 
of the Florida lawyers in the state. Those 
of you who are involved in local bar asso- 
ciations should be thanked for all of your 
activity and the good will you have achieved 
within your communities. I would encour- 
age those who are not members of a local 
bar to become involved. It is through the 
work of the local bar that public relations 
is gained. Only through telling your story 
to the populace do we affect the attitude 
of people. In reading letters and reports 
from local bars about the many activities 
they are performing, it makes me appreci- 
ate all the work attorneys do for their neigh- 
bors. Programs such as the senior citizens 
will writing, pro bono for the elderly, law- 
related education programs in high schools, 


President’s Page 


(Continued from page 4) 


tended satellite presentations in Tampa, Mi- 
ami and Tallahassee, of programs cospon- 
sored by The Florida Bar and other pro- 
viders such as Practicing Law Institute and 
ALI-ABA. 

We presented 80 separate course titles 
last year which represented a wide range 
of topics. The vast majority of these pro- 
grams were on the basic anc intermediate 
levels. It is our belief that a sufficient num- 
ber of programs exist but that more should 
be prepared on an advanced level. In ad- 
dition, the number of course locations must 
be increased through our individual efforts 
and in conjunction with local bars. We are 
presently investigating the distribution of 
some programs via the satellite network 
available through Florida’s community col- 
leges. 

As CLER was being considered by the 
Board of Governors, I suggested that the 
Bar produce an audiotape which could be 
made available at no charge (or purchas- 
able at cost) to all members of the Bar 
which would enable them to fulfill the en- 
tire 10-hour annual requirement. That con- 
cept became part of the final policies ap- 
proved by the Supreme Court of Florida. 
The CLE programs department of the Bar 
is currently assembling an audiotape, a 
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Executive Directions 


junior high schools and elementary schools, 
donation of funds, etc., are some of the 
many ways our members are fulfilling their 
civic duty. It is very frustrating to attempt 
to tell the story of lawyers. Often times, it 
is not the real newsy items that TV, radio 
and newspapers want. It is only through 
consistency and a continuing program that 
we accomplish anything. 

There will also be a report soon in the 
area of advertising and solicitation. While 
recognizing there is a constitutional right 
to advertising, there are some abuses tak- 
ing place which are strictly illegal and un- 
ethical. We are attempting to eliminate the 
unethical and illegal advertising and solici- 
tation. We understand we will never be able 
to regulate good taste in advertising. This 
can only be done through education of our 
attorneys. It must be done through a reaf- 
firmation of the meaning of professional- 
ism. 

As you can see, your Bar continues to 
change. We are striving to change for the 
better and enlist your assistance and sup- 
port in our work. 


copy of which will be provided at no charge 
to local bar groups or county law libraries 
as soon as possible after the January 1, 
1988, effective date. 

As you can see, we are attempting to 
anticipate and alleviate as many possible 
problem areas as we can. I know the Bar 
staff, CLE Committee and section officers 
as well as your Board of Governors and 
officers recognize our first obligation is to 
you our members. I commend all of them 
for their efforts up to this point. 

The above fairly concisely tells where we 
are. Equally important is where we are go- 
ing! We must improve the quality of the 
programs. In addition, I am personally con- 
vinced that we can provide the most ad- 
vanced courses within the state utilizing our 
own members, our judiciary and our law 
schools. This will ensure that the cost to 
all members is kept to a minimum. Lastly, 
we must provide quality CLE programs at 
our annual and mid-winter meetings. All 
of this can be accomplished if we recog- 
nize that the financial impact on a particu- 
lar section or committee cannot be the over- 
riding consideration. We all must sacrifice 
to some extent so that the lawyers of Flor- 
ida are afforded quality CLE which is as 
economical and as accessible as possible. BJ 
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Letters 


Defendant Who Intends to Lie 

I am writing in response to Professor 
Randolph Braccialarghe’s thoughtful, heart- 
felt and succinct comment on my previous 
article “Representing a Criminal Defendant 
Who Intends to Lie.” (July/ August 1987 
Florida Bar Journal.) 

Professor Braccialarghe and I are in com- 
plete agreement on how best an attorney 
should respond to a criminal defendant 
who intends to lie. We differ only in our 
view of the current state of the law in this 
area. I only wish the guidance provided 
by the courts were as clear as Professor 
Braccialarghe believes. 

As the author of Florida Rule 4-1.6 and 
aco-author of Rule 4-3.3, I know the Flor- 
ida Rules Committee saw this as a difficult 
problem and failed to definitively resolve 
it, instead opting for the “out” of recog- 
nizing the special requirement of constitu- 
tional protections for even the lying crimi- 
nal defendant. 

The opinion of former Chief Justice Bur- 
ger in Nix cited by Professor Braccialarghe 
is (despite the amicus brief of the Ameri- 
can Bar Association in support of Justice 
Burger’s position) only dicta as applied to 
the client who intends to lie. Justice Bren- 
nan in a concurring opinion directly and 
strongly rejected Justice Burger’s point of 
view saying, “But let there be no mistake; 


the Court’s essay regarding what consti- 
tutes the correct response to a criminal cli- 
ent’s suggestion that he will perjure himself 
is pure discourse without force of law.” 

In Sanborn the Third District Court of 
Appeal’s opinion requiring a narrative an- 
swer makes no sense, (that is, provides no 
guidance for Florida attorneys) without its 
advice on appropriate conduct. Even if this 
advice is dicta, as Professor Braccialarghe 
suggests, it is dicta which makes this opin- 
ion possible. 

I believe Professor Braccialarghe is ab- 
solutely right when he advises a Florida 
attorney confronted with a criminal defen- 
dant who intends to lie to refuse to repre- 
sent this individual. I only wish the state 
of the law was as absolutely clear as Pro- 
fessor Braccialarghe’s article. I am afraid 
that we shall have to wait for the U.S. or 
Florida Supreme Court to speak more 
clearly in this area before this issue is ab- 
solutely resolved. 


HowarbD R. MESSING 
Fort Lauderdale 


Health Care Case Update 

Permit me to update one assertion con- 
tained in my article, “The Attorney’s Role 
as Institutional Ethics Committee Mem- 


ber,” appearing in the July/August issue 
of the Journal. In that article, I stated that, 
“There are as yet no reported legal cases 
in which a plaintiff has sought to impose 
liability on a health care professional or 
institution for a medical decision in which 
an IEC has been consulted.” Although this 
statement was correct when my article was 
written, it is no longer accurate. 

According to the January/February 1987 
issue, Volume 3, Number 1, of Hospital 
Ethics (American Hospital Association: Chi- 
cago), pp. 13-14, quadriplegic Elizabeth 
Bouvia, as her latest adventure in litigation- 
land (see, e.g., 179 Cal. App. 3d 1172, 225 
Cal. Rptr. 297 (1986)), has recently filed 
a $10 million lawsuit against Los Angeles 
County-High Desert Hospital and the 14 
individual members of the IEC advising 
the hospital for violating her constitutional 
rights by forcing her to continue nasogas- 
tric tube feedings without her consent. 

Hopefully, this claim will be dismissed 
quickly and will not unduly chill develop- 
ment and use of IECs. If anything, the ef- 
fect of the filing of this lawsuit should be 
to enhance the importance of the attorney 
as member of the IEC. 


MarSHALL B. Kapp, J.D., M.P.H. 


Dayton, Ohio 


dard round trip coach fare. 


® Committee and section meetings 
® Entertainment 


© Educational courses—Numerous opportunities to begin earning CLE credit toward the requirement 
that becomes mandatory for Florida Bar members on January 1. Earn up to 12 hours in two days. 


®@ Discounted airfare—Piedmont Airlines offers 5% off the lowest applicable or 35% off the stan- 


Is there anything new under the sun? Yes! 


Look for it at The Florida Bar’s 1988 Midyear Meeting 
January 20-23, 1988, Hyatt Regency, Tampa 


Hotel 


© Sunshine—Florida shares it with cold northern visitors each January. 


Watch for registration forms in the November 1 Florida Bar News 


Recreation 
@ Exhibits 


@ Theatre 
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Successfully. 
With the LGH Litigation Support Team. 


Whether litigation is simple or complex, the issues presented may require experience and skills for which 
Laventhol & Horwath is recognized. For this very reason, the Litigation Support Team was created. Individuals 
knowledgeable in law, tax, forensic and investigative auditing, actuarial sciences, economics and real estate, can now 
be called upon to assist you in achieving even greater success in the courtroom. Toward this end, we offer the 
following services: 


Pre-Trial Support Services Settlement Support Services 

* Forensic accounting and investigatory auditing. ¢ Assistance in settlement negotiations. 

¢ Special financial analyses of damages. ¢ Evaluation of short and long-term tax considerations. 

¢ Support in the preparation for, and conduct of, the ¢ Valuations of closely held businesses, estates and 
discovery process. trusts, and professional practices. 

Trial Support Services Litigation Systems 

¢ Expert testimony. ¢ Design and implementation to meet processing, 

¢ Exhibit preparation and analysis. storage and retrieval needs. 

¢ Support for examination and cross-examination. ¢ Identification and indexing of documents. 


Active in all aspects of litigation support, Laventhol & Horwath has experience in contract disputes, class 
action suits, anti-trust actions, marriage dissolutions, derivative action matters, insolvencies and bankruptcy 
litigation, embezzlement and white-collar crimes, and insurance defense claims litigation. 


To retain us early in the case, please call: 


IN SOUTH FLORIDA IN CENTRAL/WEST FLORIDA 

Loren H. Schwechter, Esq., Litigation Support Manager John L. Pitcher, Jr., Litigation Support Partner 
Laventhol & Horwath, 500 E. Broward Boulevard Laventhol & Horwath, 100S. Ashley Drive, Suite 1500 
Ft. Lauderdale, FL 33394, (305) 760-9000 Tampa, FL 33602, (813) 228-7555 


ly Laventhol & Horwath 


Certified Public Accountants 


} 
| 


THE FAMILY COURT 


Family Law 
Judicial System: 


Indictment from Within 


by J. Fraser Himes and Judge Richard Yale Feder 


A recent survey indicates the need for immediate 
improvements and possible revisit to issue of specialization 
of the marital and family law judicial function. 


or many members of the pub- 
lic dissolution or incident cus- 
tody battles may be the only ex- 
posure they will have to our judicial sys- 
tem. Domestic actions comprised 49.3% of 
all civil actions filed in Florida circuit courts 
in 1986.' Obviously, the resolution of fam- 
ily law matters by the courts plays an ex- 
tremely important role in the public’s per- 
ception of the legal profession and our en- 
tire judicial system. It is disheartening to 
learn, then, that the public’s perceptions of 
the role of courts and lawyers in their 
family disputes are often negative, and 
even more disheartening to find that law- 
yers and judges themselves share some of 
those negative perceptions. 
In a recent Zampa Tribune article, one 
in a series of articles examining divorce, 


a divorced woman was quoted as saying 
“I hate the legal system more than I hate 
[my husband]. It’s disgusting to me how 
these attorneys and judges sit around and 
don’t do what they’re supposed to do for 
you.” Her sentiments are clearly not con- 
fined to family lawyers or judges and are 
not unusual. Most matrimonial attorneys 
can relate stories about many disillusioned 
clients. Divorce clients often feel that they 
are not being treated fairly by our system 
of justice. Since divorce is usually an emo- 
tionally traumatic experience for the liti- 
gants, it’s not obvious at first blush whether 
there are serious problems with our cur- 
rent system’s handling of matrimonial mat- 
ters or whether these feelings are only the 
result of litigants’ misperceptions or un- 
reasonable expectations. The Bench/ Bar 


Committee of the Family Law Section of 
The Florida Bar, however, has recently com- 
pleted a survey which confirms that there 
are some serious problems with our cur- 
rent family law system. 

The Bench/ Bar Committee determined, 
with the section Executive Council’s ap- 
proval, to conduct surveys of attorney and 
judicial attitudes and perceptions toward 
family law practice. In response to com- 
mittee perceptions of judicial discontent 
and judicial reluctance to hear family law 
matters, the committee prepared and dis- 
tributed surveys to all members of the sec- 
tion and all circuit judges. 

At the request of the committee, The Flor- 
ida Bar Planning and Evaluation Depart- 
ment, headed by Dr. Harry McGinnis (who 
also assisted in the survey format), prepared 
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Regardless of the causation, this judicial distaste and 


discontent with marital and family law needs to be carefully 
considered and addressed when weighing the pros and cons 
of a separate family law court or division, and in 
formulating solutions to the problems pointed out by the 


a two-part report analyzing the responses 
to the surveys. Based on the survey results 
and the analysis done by the Planning and 
Evaluation Department, the Bench/ Bar 
Committee prepared a report to the Ex- 
ecutive Council of the Family Law Sec- 
tion containing recommendations and dis- 
cussion designed to address various con- 
cerns of members of the committee which 
have arisen as a result of the survey re- 
sponses. Those recommendations and dis- 
cussion made by the Bench/ Bar Commit- 
tee are reproduced near the end of this arti- 
cle. 

The most controversial recommenda- 
tions are the formation of a statewide fam- 
ily law court and the manning of that court 
with nominees or candidates who specifi- 
cally seek the family law judicial position.? 
The most frequent objections heard given 
to the concept of such a family law court 
are that either it has been tried in the past 
elsewhere and did not work, or that the 
court would not be that much better than 
what is working elsewhere where family law 
divisions of the circuit court do exist, or 
that if there is a separate court for family 
law, they will do it for everything else. 

“Burnout” is another argument against 
family law courts and family law divisions 
frequently made by judges who have han- 
dled family law matters. Interestingly, 
judges’ secretaries and judicial assistants 
also often play the same refrains of frus- 
tration with the stress levels associated with 
family law matters and support the opin- 
ion that a judge, any judge, can only take 
so much before he “burns out.” In fact, 
one retired judge who handled all types of 
cases stated that while on the bench, he 
felt least proud of his judicial performance 
in family law cases because of his own in- 
ability to control his emotional responses 
to the litigants’ and lawyers’ emotional be- 
havior. 

A salient argument /avoring a family law 
division over a separate court is mainte- 
nance of the same judicial status versus po- 
tential reduction of judicial stature. 


survey. 


This article discusses the survey, the re- 
sponses, and sets forth recommendations 
and reasons of the Bench/ Bar Committee; 
it is intended to sound a warning, to stir 
judicial and Bar awareness of serious prob- 
lems, and to urge a joint and healthy re- 
sponse by bench and bar to improve not 
just the public’s perceptions of the judicial 
resolution system in family law, but to im- 
prove the realities and help solve the prob- 
lems giving rise to those perceptions which, 
unfortunately, appear to be well founded 
and widely held. 

The results of this survey, if taken out 
of context and senationalized, might even 
further damage the system. It is the goal of 
the authors, as it was of the committee, to 
avoid further undermining the public’s 
confidence while trying to encourage cor- 
rections which would justify restoration of 
confidence. A considered, but nevertheless 
prompt, response is called for by the Bar 
and judiciary to a situation that can no 
longer be tolerated or ignored. 

While development of alternative meth- 
ods to the adversarial process of decision- 
making in family law matters is progress- 
ing, it is not progressing rapidly enough. 
Whether the answer lies in mediation, ar- 
bitration or other means, the Bar should 
attempt to respond more quickly and af- 
firmatively to effect necessary changes. 

he Executive Council of the Family 

Law Section has taken the commit- 
tee recommendations under consideration 
and has instructed the Bench/Bar Com- 
mittee this year to explore other possible 
solutions as well to effect those recommen- 
dations which are not controversial. The 
committee is also more fully considering 
the implications of its recommendation of 
a statewide family law court. 

The committee has also been asked to 
work during the coming year with Gill Free- 
man, vice chairman of the Gender Bias Com- 
mission recently created by the Supreme 
Court of Florida. The commission, chaired 
by Justice Gerald Kogan, will address, 
among other topics, the extent of inequi- 
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ties in family law actions resulting from 
gender bias, the sufficiency of the judicial 
system’s response where domestic violence 
exists, and the effect of gender bias in at- 
torneys’ fee awards. The Family Law Sec- 
tion Executive Council and section Chair- 
man Maurice Kutner of Miami believe that 
the Gender Bias Commission and the 
Bench/ Bar Committee, by keeping in- 
formed of each other’s activities, could bene- 
fit one another and the two could consoli- 
date efforts where goals overlap. 


The Bench/Bar Committee’s 
Survey 

In mid-February of 1987, the Bench/ Bar 
Committee sent surveys to all circuit court 
judges in the State of Florida and to all 
members of the Family Law Section of The 
Florida Bar. A total of 171 judges and 1,006 
attorneys responded to the survey. This re- 
sponse rate (40-50%) is consistent with the 
response rates for other Bar membership 
surveys. This survey was sent out as a two- 
part survey, with one part designed for 
judges and the other for attorneys. High- 
lights of the results follow. 

® 65.1% of judges surveyed either dis- 
like family law matters or strongly dislike 
them. 

© 68.1% of the lawyers surveyed feel that 
judges do not have a positive attitude to- 
ward family law matters. 

© 71.7% of the lawyers surveyed either 
agreed or strongly agreed that they find it 
frustrating that judges generally do not 
want to hear family law cases.4 

Apparently, most judges really do not 
want to hear family law matters, and it 
shows. Lawyers are frustrated by it, and 
if lawyers are frustrated, so will be their 
clients either because of their own similar 
perceptions of judges or because the law- 
yers openly or vicariously communicate 
their frustration to their clients. It cannot 
be comforting to find that the one who 
holds the future of your access to children 
and your financial future in his or her 
hands has, at least, little interest in that role 


Judges are generally perceived not to know the law in the 
area, or even if they know it, not to apply it. This 


observation is consistent with the perception of judges 
handling family law matters as being biased. Furthermore, 
it is a source of frustration to over 70% of attorneys that 


or, at worst, a distaste for it. 
Not only is there frustration with the fam- 
ily law situation on the part of lawyers and 
their clients, but also there is great frus- 
tration by judges themselves. A recent Na- 
tional Law Journal poll of judges across 
the country found that 8% of the judges 
surveyed nationwide felt that child custody 
and other domestic relations cases were the 
most frustrating aspect of being a judge.° 
This was the third most common source 
of frustration, but was the only substan- 
tive area of the law singled out as a source 
of frustration. All other sources of frus- 
tration listed in response to this question 
were characteristics of the judicial position, 
such as heavy workloads, administrative 
problems and unprepared lawyers. 

@ Although only slightly more than 25% 
of all judges surveyed felt that lawyers are 
too emotionally involved in their cases, this 
contrasts significantly with the fewer than 
10% of judges who feel that nonfamily law- 
yers get too emotional over their cases. 

©® Over one-third of judges responding 
to this survey feel that family lawyers are 
too inexperienced, as opposed to less than 
20% who feel that nonfamily lawyers are 
too inexperienced. 

© Over 50% of judges responding to this 
survey feel that family lawyers are ill pre- 
pared, as opposed to less than 25% who 
feel that lawyers handling nonfamily law 
matters are ill prepared. 

© Though 91% of lawyers who were cer- 
tified and 77.7% of lawyers who were des- 
ignated in the area of family law feel well 
prepared and informed on current changes 
in family law, only 67.6% of noncertified 
lawyers and 65.1% of nondesignated law- 
yers claim to feel well prepared and in- 
formed on current changes in family law.® 

Though it appears that designation or 
certification greatly increases at least a law- 
yer’s own perception of his preparation and 
knowledge of current changes in family law, 
only 6.9% of the attorneys responding to 
this survey are certified in marital and fam- 
ily law and only 24.4% are designated. 


judges generally do not want to hear family law cases. 


Judges perceive that family lawyers are less 
prepared than their nonfamily counter- 
parts, and about a third of the nondesig- 
nated and noncertified lawyers’ opinions 
of themselves bear that out. Judges also 
feel, not surprisingly, that family lawyers 
are more emotionally involved in their cases 
than nonfamily lawyers. This may have not 
only an effect on lawyers’ ability to per- 
form competently, but also on the judges’ 
ability to perform properly, especially when 
judges seem to rely heavily upon the at- 
torneys to inform the courts on the law. 

© Almost 54% of the attorneys surveyed 
agree or strongly agree that judges do not 
know the current status of the law, or if 
they do, they do not follow it. 

© 68.7% of attorneys surveyed think that 
judges are either uninformed, insensitive, 
or both, when presiding over family law 
matters. 

® 75.8% of attorneys surveyed either 
agree or strongly agree that judges appear 
to have preconceived notions when deal- 
ing with family law matters and really do 
not want “the total picture.” 

© 68.6% of attorneys surveyed either 
agree or strongly agree that judges are often 
biased because of predisposition as to sex, 
fault, alimony, race, etc. 

© Seven out of ten judges surveyed ac- 
knowledge that the law is rapidly chang- 
ing in the family law area. 

© 61.3% of the judges responding agree 
that they do not have time to keep up with 
current developments in domestic relations 
law. 

© 68.7% of the judges responding agree 
that they need more time to devote to CLE. 

© A majority (58.3%) of the judges re- 
sponding disagree that mandatory judicial 
continuing legal education would help them 
to keep up with the law. 

© A majority (56.5%) of the judges re- 
sponding depend on attorneys to keep them 
current in the family law area.’ 

Judges themselves find they do not have 
time to keep up with the law and could 
use more time for CLE, and, furthermore, 
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many lawyers feel that judges are either 
uninformed or insensitive. Worse yet, most 
lawyers feel that judges are biased, do not 
take the whole picture into account when 
making their rulings, and if they do know 
the law, do not apply it. Judges themselves, 
after having critiqued the knowledge and 
preparedness of the lawyers who come be- 
fore them, still apparently rely somewhat 
on attorneys to keep them informed. Given 
that lawyers do not feel that judges fairly 
or accurately apply the law, it is not sur- 
prising that they are unable to comfort their 
clients by pointing to the fairness of the 
system. 

®@ Only 13.4% of the attorneys respond- 
ing to the survey practiced in circuits with 
a family law division. 

© 79% of those attorneys responding 
without a family law division think that 
such a division would be beneficial. 

© Of those attorneys practicing in cir- 
cuits with the family law division, 60% felt 
that the division had sensitized judges, 
87.2% felt that the division had resulted 
in more informed judges, but only 31.8% 
felt that the division has improved the 
judges’ interest in hearing family law cases, 
and 56.7% feel that the division has caused 
judges to have more negative feelings to- 
ward family law matters. 

@ Judges themselves were mostly neu- 
tral about a family law division, but 80% 
of those judges responding would oppose 
being assigned to a family law division 
should their circuit decide to have such a 
division.’ 

A significant conflict exists here be- 

cause while most lawyers feel that 
a family law division or family law court 
would help to solve some of the problems 
in the judicial system, they also feel that 
where such divisions exist, they have 
caused negative attitudes toward family law 
among the judges assigned to the division, 
and the judges themselves do not want to 
be assigned to one. From this survey alone, 
it is impossible to make clear-cut determi- 
nations to address the root causes of judges’ 


2 


Over 30% of family law attorneys state that it is difficult to 


keep current, and some lawyers indicate that they are not 
adequately prepared or informed before going to court. 


unwillingness to be assigned to family law, 
but it seems imperative to study the issue 
more thoroughly. 

Judges’ aversion to family law may be 
caused by their seeming lack of knowledge 
of or ability to keep up with the law of the 
area and by insensitivity, or vice versa. It 
is also possible that neither actually causes 
or is the sole cause of the other. Judges’ 
discontent with the area may also be due 
to lack of prestige perceived to be afforded 
within the judiciary itself to those serving 
in family law, to stress involved, or to other 
as yet unrecognized causes, or, more prob- 
ably, to all of the above. Regardless of the 
causation, this judicial distaste and discon- 
tent with marital and family law needs to 
be carefully considered and addressed when 
weighing the pros and cons of a separate 
family law court or division,? and in for- 
mulating solutions to the problems pointed 
our by the survey. 


Committee Recommendations with 
Discussion 


(The Bench/ Bar Committee’s report is 
reported below substantially as delivered 
to the Executive Council.) 


1. The Family Law Section should ac- 
tively support the statewide formation of 
a family law court. 

The majority of attorneys (almost 70%) 
responding to the survey favor a family law 
court which hears only marital law cases. 
A total of 61% of the lawyers responding 
feel that a family law division that has al- 
ready been in existence has been an im- 
provement by sensitization of judges and 
judicial attitudes toward the issues involved 
in marital cases. Almost 90% of the law- 
yers responding feel that a family law divi- 
sion has improved judicial knowledge of 
the applicable law in the area. 

Most of the judges responding feel that 
the law is rapidly changing and that they 
do not have sufficient time to keep up with 
it. The lawyers feel that the judges are not 
keeping up with the law, making the area 


one of frustration to practice in. Further- 
more, implementation of this plan, in or- 
der to be successful, should follow recom- 
mendation #2 so far as how judges for that 
division or court should be selected. 

The Bench/ Bar Committee feels that in 
order to effect this recommendation the 
section should look into the procedures for 
effecting the formation of this family law 
court as soon as possible. 

2. The Family Law Section should ac- 
tively support manning the proposed state- 
wide family law courts with nominees or 
candidates who specifically seek nomina- 
tion or election to those family law posi- 
tions. 

In order to implement a statewide fam- 
ily law concept successfully, it appears that 
some other method for selecting judges 
than by arbitrary assignment should be util- 
ized. Of the judges responding, almost 80% 
indicated that they would object or strongly 
object to being assigned to such a special- 
ized division. Consequently, the system is 
confronted with lawyers who perceive 
bonafide advantages to specialized judici- 
ary and a judiciary which is reluctant to 
serve in that specialized capacity. 

Given the already negative perceptions 
of judges and their reluctance to hear fam- 
ily law matters, it would be most desirable 
to fill family law judiciary slots with judges 
who specifically and knowingly apply for 
nomination or election to such family law 
judicial slots. 

hile it is possible that attorneys or 

prior judges might apply for such 
slots without any prior family law experi- 
ence, it is less likely. Judicial nominating 
committees and electorate would be able to 
weigh the merits of the competing candi- 
dates or nominees restricted to the areas of 
family law. 

3. The Family Law Section should be- 
gin work immediately with The Florida Bar 
and with the Circuit Judges Conference to 
improve the perception of the existing 
method of resolving family law matters by 
lawyers and the public. 
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The survey results reflect a significantly 
negative perception of the judges handling 
family law matters in some critical areas. 
Judges are generally perceived not to know 
the law in the area, or even if they know 
it, not to apply it. This observation is con- 
sistent with the perception of judges hand- 
ling family law matters as being biased. 
Furthermore, it is a source of frustration 
to over 70% of attorneys that judges gen- 
erally do not want to hear family law cases. 

hese significant negative perceptions 

by members of the Bar most certainly 
reflect as well the general public’s negative 
perceptions. With marital and family law 
matters constituting almost half of all civil 
litigation, the public’s overall perception 
of judicial attitudes and competency are 
at a low point. 

In order to address the problem construc- 
tively, the Family Law Section should work 
with the circuit judges to improve the per- 
ception of the family law judicial system 
by both lawyers and the public by con- 
structively addressing the problems that ex- 
ist. 

It is far more likely that successful re- 
sults will be resisted less by the judiciary 
if it is involved in the problem solving. The 
existing problems should not be charac- 
terized as either lawyers’ or judges’ prob- 
lems, but as problems of the judicial sys- 
tem, and, therefore, the joint responsibil- 
ity of both bench and bar. A hand-in-hand 
approach should be sought immediately be- 
cause of the vital nature of public percep- 
tion of the justice system. 

4. The Family Law Section of The Flor- 
ida Bar should cause the publication of the 
results of this survey together with joint 
attorney-judicial recommendations to ef- 
fect remedial action to address the prob- 
lems that currently exist. 

The Florida Bar should publicize the re- 
sults of this survey to inform its members 
and the public of the problems. However, 
it should do so in a constructive and re- 
sponsible way to portray the reality of the 
problem existing as one of mutual concern 


The Florida Bar disciplinary experience indicates that a 
large share of the grievances against lawyers occur in the 
area of marital and family law. 


of the bench and bar. Additionally, the pub- 
lication of the survey results should be ac- 
companied by notification of action being 
taken to address the problems pointed out 
by the survey. 

Publication of the raw data results of 
the survey without publication of a joint 
constructive undertaking by bench and bar 
to address the problems may very well cre- 
ate friction between bench and bar, and 
the misperception by the public of a judi- 
cial system and a judiciary that could fur- 
ther undermine public confidence. 

This recommendation obviously hinges 
upon the cooperation of the judiciary in 
working with the Bar to address the many 
problems pointed out. If the judiciary is 
reluctant to assist the Bar with the prob- 
lem or to acknowledge realistically that prob- 
lems do exist, then the Bar should work 
unilaterally to improve the problem and 
not be reticent about utilizing the media 
to exert pressure on the judiciary to re- 
spond constructively. 


5. The Family Law Section should ac- 
tively support sufficient allocated time for 
judges to keep current with the law through 
continuing judicial legal education. 


Seven out of 10 judges feel that the law 
in the marital and family law area is rap- 
idly changing. Over one-half state that they 
have insufficient time to keep abreast of 
current developments in the law. A total 
of 75% of the judges indicate that they do 
keep up, but that it is very difficult. Al- 
most 7 out of 10 judges recognize that they 
need more time available for them to take 
CLE courses. 


iven the judicial expressions of need 

for more time, the Family Law Sec- 
tion of The Florida Bar should assist in 
any way possible to assure judges enough 
time to keep current in the law. This is es- 
pecially so given the attorney perceptions 
that the judges are not current in the law. 
Additionally, judicial education should 
seek not only to inform judges in the area of 
substantive law, but also to improve and 


sensitize judicial attitudes toward family 
law matters. 

Almost 60% of the judges responding 
disagree with the notion of mandatory ju- 
dicial continuing legal education. The Flor- 
ida Bar’s experiment with mandatory con- 
tinuing legal education for attorneys will 


O 


FAMILY COURT 
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be available for evaluation purposes to help 
determine whether mandatory judicial edu- 
cation may be a benefit. 

6. The Family Law Section should con- 
tinue to seek improvement of lawyer com- 
petency by actively supporting its certifi- 
cation program and encouraging attorneys 
who are inclined to seek marital and fam- 
ily law certification. 

Over 30% of family law attorneys state 
that it is difficult to keep current, and some 
lawyers indicate that they are not ade- 
quately prepared or informed before go- 
ing to court. Designated and certified attor- 
neys in the matrimonial area find it less 
difficult to keep current than nondesignated 
and noncertified attorneys. 

Now, several years after the implemen- 
tation of the marital and family law certi- 
fication plan, there still remains only a few 
who have achieved the certification level 
(less than 100). The survey rather interest- 
ingly indicated that 20% of those respond- 
ing plan to certify and that over 40% are 


not sure whether they will or not. With 
some active encouragement of the leader- 
ship of the Family Law Section, it is hoped 
that the trend toward voluntary self-im- 
provement through education will raise the 
level of attorney competency in the field 
of matrimonial practice. Designation, while 
limited in the scope, at least assures clients 
that attorneys are exposing themselves to 
ongoing legal education within the field and 
that there is a sufficient portion of the prac- 
tice being spent in the area. 

Judicial attitudes toward family law prac- 
titioners indicate a slim majority of 51% 
of the judges agree that lawyers are ill pre- 
pared in the family law area. 

The Florida Bar disciplinary experience 
indicates that a large share of the griev- 
ances against lawyers occur in the area of 
marital and family law. 

7. The Family Law Section should inte- 
grate in continuing legal education infor- 
mation to assist attorneys and judges in 
dealing with the increased emotional as- 
pects of representation and decisionmak- 
ing in family law matters. 

While judges generally perceived lawyers 
practicing marital and family law not to 
be too emotionally involved in their cases, 
it is nevertheless true that the perception 
of judges that they are too emotionally in- 
volved is far greater in the marital and fam- 
ily law area than in any other area. The 
survey results of lawyers’ perceptions of 
judges also would indicate that to some 
degree the difficult emotional aspects of 
family law matters may contribute to judi- 
cial reluctance to hear family law cases. 

The Family Law Section should integrate 
into its continuing legal education programs 
information to assist attorneys and judges 
in dealing with those increased emotional 
aspects of representation and decisionmak- 
ing in family law matters not only to help 
alleviate the stress to lawyers and judges, 
but also to enable both lawyers and judges 
to enjoy a greater appreciation for the sig- 
nificance of their contributions by serving 
in the area. 
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Consequently, the system is confronted with lawyers 
who perceive bonafide advantages to specialized judiciary 
and a judiciary which is reluctant to serve in that 


8. The Family Law Section should ac- 
tively support and assist in the formation 
of local family law sections within local 
bar associations. 

The Bench/ Bar Committee determined 
at its first meeting last year that the Fam- 
ily Law Section should encourage the for- 
mation of local family law sections within 
local bar associations. It was the belief of 
the committee that such sections would im- 
prove communication between bench and 
bar, improve education of both lawyers and 
judges, improve administrative matters, and 
also benefit from the experiences of the 
Family Law Section of The Florida Bar. 

9. The Family Law Section should en- 
courage local circuit court administrators 
and administrative judges to conduct in- 
dependent surveys to allow them to make 
appropriate local adjustments and decisions 
to improve the administration of justice 
in the family law area. 

The survey results indicate that widely 
held apprehensions are facts and reality. 
Problems exist that people have only in 
the past suspected. Continued information 
gathering at all levels can only assist in the 
improvement of the administration of jus- 
tice and allow those with decision-making 
authority to make improvements when 
needed. 

10. The Family Law Section should con- 
tinue to explore alternative methods of re- 
solving marital and family law issues. 

The survey results on perceptions of the 
judicial resolution through the adversarial 
system indicate that the Family Law Sec- 
tion should continue to involve itself in crea- 
tive thinking so far as alternative methods, 
such as mediation and arbitration, to dis- 
pute settlement. 


Conclusion 

The recommendations of the Bench/ Bar 
Committee are in some respect simplistic; 
and, certainly, even if all the recommen- 
dations were implemented, problems would 
continue to exist. The committee’s recom- 
mendations are at least a beginning joint 


specialized capacity. 


effort by the bar and judiciary to address 
very real problems and to consider and im- 
plement improvements. 

The question of whether Florida should 
have a separate family law court is not a 
new one and the debate dates back at least 
to September 19, 1976, when Judge Wil- 
liam C. Gordon, chief judge of the Family 
Court of the State of Delaware, made a 
speech recommending the idea to Florida 
circuit court judges. As he pointed out, 
“There is no magic, of course, in the name 
‘family court.’ Some court systems consoli- 
date family related judicial matters and in- 
volve a family in a single court or division 
and have a family court without the 
name.”!0 

The judge points out there are few ba- 
rometers measuring the effectiveness of 
court systems, unlike the case of private 
industry, with its profits standard. The 
bench/ bar poll was an attempt to obtain 
a barometer reading on both judicial and 
lawyer performance in the marital and fam- 
ily law area. The barometer reading is 
falling and storm warnings afe up. 
weather. 

With public and self-respect at stake, 
those who are a part of the family law ju- 
dicial system and The Florida Bar leader- 
ship cannot afford to ignore the failures 
nor shirk the responsibility of trying to iden- 
tify and make the appropriate improve- 
ments to the system. BJ 


‘Statistic provided by the Florida State 
Courts’ Administrator’s Office. 

?Tucker, Whena Marriage Crumbles, Tampa 
Tribune, Aug. 19, 1987, Sect. F, 1 at 2. 

3 While only half of the committee had the 
opportunity to review and vote on the report 
at the annual convention, the vote of those pre- 
sent was 4-0 in favor of all the recommenda- 
tions set forth. (Present and voting for the re- 
port were Judge Richard Yale Feder, Miami; 
Fraser Himes, Tampa; Carol Gersten, Miami; 
and Michael Carbo, Ft. Lauderdale. Absent from 
the meeting and unable to vote were Judge Pe- 
ter Taylor, Tampa; Judge John Parnham, 
Pensacola; Judge Major Harding, Jacksonville; 
and Elliott Zisser, Jacksonville.) 


16 THE FLORIDA BAR JOURNAL/NOVEMBER 1987 


4Harold K. McGinnis, et al., Results of a 
Survey about the Role of the Judiciary and 
Lawyers in Family Law Matters: A Two-Part 
Analysis, The Florida Bar, Tallahassee (June 
1987) [hereinafter cited as McGinnis 1987]. 

5A View From the Bench, Nat’ Law J., Aug. 
10, 1987, Sect. S at S-4. 

6 McGinnis 1987. 

11d. 

8 Td. 

9In order to create a family law court in Flor- 
ida, the Florida Constitution would have to be 

Gordon, Establishing a Family Court Sys- 
tem, Juv. Just., Nov. 1977, at 9. 
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sively marital and family law in 
Tampa and is Board Certified. He 
serves on the Executive Council of the 
Family Law Section and co-chairs its 
Bench| Bar Committee. He graduated 
from Vanderbilt University in 1967 
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past president of the Hillsborough 
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chaired its Program Evaluation Com- 
mittee. 

Circuit Judge Richard Yale Feder 
of the 11th Judicial Circuit, Miami, is 
co-chairman of the Bench/ Bar Com- 
mittee of the Family Law Section and 
also serves on the section’s Executive 
Council. He received his A.B. from 
Duke University in 1948, J.D. in 1951 
from NYU Law School, and appellate 
advocacy degree from Rutgers Law 
School in 1954. 
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= exhaust fumes 
behind you. Think instead 
of fresh salt air. 

Leave ordinary behind 
you too. 

You’re heading across the 
bay to St. Petersburg. 
Your destination: a hotel 
that, on appearances alone, 
might well elevate the entire 
standard for meeting 
facilities in the Tampa Bay 
area. 

The St. Petersburg Hilton 
and Towers. 

Picture a lobby of rich 


aubergine and apricot. 
Accented with marble and 
crystal and a staff of Hilton 
professionals. 

Now let your mind soar 
across 27,000 square feet of 
first-floor meeting space. 
To the tasteful simplicity of 
twelve breakout rooms. 

To the elegant, well-up- 
holstered Grand Ballroom 
and its Junior Ballroom 
counterpart. To the secured 
Conference Registration 
Center outside the Ballroom 
entrances. 


Come with me 
across bridges 
of your mind. 


And to sound, lighting, 
and AV systems that really 
stir the senses. 

Then imagine a softness 
and quietness throughout 
the hotel—from the smart 
interiors of deluxe guest 
rooms to the posh suites 
on the top-level concierge 
floors. 

All overlooking the bay. 
Don’t wait to cross this 
bridge when you come to it. 
If you’re considering a 
meeting in the Tampa Bay 
area, call the Sales Depart- 
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333 1st Street St. South « St. Petersburg, Florida 33701 


ment at (813) 894-5000 or 
write for our new brochure. 
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New Concept 


‘Residency’ Under Its 
Personal Income Tax Law: 


An Overview for Florida Attorneys 


by E. Parker Brown Il and Robert J. Hughes, Jr. 


esettlement by New Yorkers in 
Florida is, of course, a major 
demographic phenomenon of 
recent decades. Considerations of lifestyle 
and climate seem the primary motivation 
for New Yorkers of mature years to head 
south. A critical mass of expatriate friends 
and relatives in Florida appears to encour- 
age the exodus. While perhaps not usually 
crucial, tax advantages of moving to Flor- 
ida are routinely cited as a contributing 
factor entering into decisions to relocate. 
But how carefully have the newly arrived 
dealt with their legal affairs to ensure the 
tax treatment they expect? 
There are many variations on the major 


theme: Some begin vacationing in Florida 
and, over the years, gradually shift the lo- 
cus of their activity south; others make a 
conscious decision — often at retirement 
— to sever or diminish ties with New York 
and change their domicile to Florida. Many 
will have had advice from New York at- 
torneys before making the change. Some 
may have carried out all or most of the 
instructions on a Northern law firm’s check- 
list of things to do to establish Florida resi- 
dency, and some may dutifully keep dia- 
ries of days spent in and out of New York 
to document their whereabouts. Finally, 
a significant number of individuals will not 
have consulted an attorney before leaving 


New York and will not have informed them- 
selves in any systematic way about the re- 
quirements for becoming a nonresident. 

Any of these types of people may be the 
new clients of Florida attorneys. It is the 
thesis of this article that many of these cli- 
ents — both those who consulted New 
York lawyers before leaving and those who 
did not — may have continuing exposure 
to New York’s personal income tax that 
they do not realize and that the Florida 
attorney has a diagnostic role to play in 
uncovering this problem. While not the fo- 
cus here, the same individuals may have 
unexpected potential liability under New 
York’s estate tax. 
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The Danger 

In April New York’s Legislature passed 
the Tax Reform and Reduction Act of 1987 
(hereinafter the “1987 act”) overhauling por- 
tions of the state’s personal income tax 
law.! Following this enactment a resident 
New Yorker continues to be taxed on the 
resident’s federal adjusted gross income 
with certain modifications.2 Nonresident 
and part-year residents will be taxed only 
on income derived from sources in New 
York, but by a somewhat different method 


than in the past.3 (These individuals will 
compute tax as though they were residents 
and then multiply this figure by a fraction 
containing New York source income in the 
numerator and federal adjusted gross in- 
come in the denominator.) For both resi- 
dents and nonresidents the top marginal 
rate in 1987 will be 8.75 percent.* 

New York source income is defined as 
income (including partnership distributions) 
attributable to (1) the ownership of any 
interest in real or tangible personal prop- 


~ Do you know what we'll say 
_ ff you ask us to manage a 
70,000 investment portfolio 
for you or your client? 
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erty in New York or (2) a business, trade, 
profession or occupation carried on in New 
York.> Thus, for example, a nonresident 
is taxed on rents received from realty in 
New York, compensation from a New York 
employer, and certain nonannuity compen- 
sation for past services rendered in New 
York.® The nonresident is not taxed on divi- 
dends and interest — often a major factor 
in the retiree’s finances — and income from 
states other than New York.’ If the non- 
resident’s New York income is minimal, 
there may be no obligation even to file a 
return with New York.’ 


The danger is that the new Floridian has 
not effectively made the change from resi- 
dent to nonresident of New York and may 
be liable for one or more years of New York 
tax calculated on the higher resident ba- 
sis, together with stiff, compounded inter- 
est and possibly penalties.? A less serious 
problem, but one worth pondering, is that 
the individual may have to pursue costly 
and protracted administrative and judicial 
appeals to establish nonresidency.!° 


When a taxpayer changes from resident 
to nonresident of New York during a tax- 
able year he or she must file an IT-201 resi- 
dent return, an IT-360 change of resident 
status form, and, under certain circum- 
stances, an IT-203 nonresident return.!! 
This, of course, alerts the Tax Department’s 
Audit Division to the individual’s purported 
transformation.!2 (As remarkable as it may 
seem, some people reportedly continue to 
use a New York address on nonresident 
returns or request that a refund check be 
mailed to a New York address, piquing the 
curiosity of tax officials.) The Audit 
Division reviews the returns of taxpayers 
claiming a change of residency and, in cer- 
tain cases, sends a letter to the taxpayer 
asking a series of standard questions bear- 
ing on the taxpayer’s status.!3 Thus, a tax 
controversy often begins. If this process 
were to occur promptly after the professed 
change, in many cases an individual could 
minimize exposure to New York taxes by 
taking immediate steps more clearly to es- 
tablish nonresident status. For instance, a 
will which continues to recite a New York 
residence could be redrafted. Often, how- 
ever, two or more years will have elapsed 
from the filing of the last resident return 
before New York begins to make inquir- 
ies, with the result that a significant amount 
of tax may come into dispute. 


New York’s Residency Test 
Under New York law a resident is an 
individual 
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(1) Who is domiciled in New York un- 

less he 

(a) Maintains no permanent place of 
abode in New York; 

(b) Maintains a permanent place of 
abode elsewhere; and 

(c) Spends in the aggregate not more 
than 30 days of the taxable year in New 
York; 


or 
(2) Who is not domiciled in New York 
but 
(a) Maintains a permanent place of 
abode in New York and 
(b) Spends in the aggregate more than 
183 days of the taxable year in New York.!4 


A nonresident is an individual who is 
not a resident or a part-year resident.!5 


The client of a Florida attorney will usu- 
ally wish to establish a nonresident status 
with respect to New York. The definition 
given above, already complex, becomes 
even more so when negatives are applied 
to define a nonresident. This complexity 
obscures the fact that there are actually 
three — rather than two — “winning sce- 
narios” for such a client. These fact pat- 
terns, rearranged from the statutory order 
to reflect the frequency with which they 
are encountered, are as follows: 

(1) @ Not domiciled in New York; 

@ Maintains permanent place of 
abode in New York; 
Spends 183 days or fewer in New 
York; 
Not domiciled in New York; 
Does not maintain permanent 
place of abode in New York; 
Is domiciled in New York; 
Maintains no permanent place of 
abode in New York; 
Maintains permanent place of 


abode elsewhere; 


@ Spends 30 days or fewer.in New 
York. 


Domicile 

Under the regulations of the New York 
State Tax Commission, domicile, in gen- 
eral, is “the place which an individual in- 
tends to be his permanent home — the 
place to which he intends to return when- 
ever he may be absent.”!6 According to the 
regulations, once domicile is established it 
continues until the individual moves to a 
new location with the bona fide intention 
of making his fixed and permanent home 
there. No change of domicile results from 
a removal to a new location if the person’s 
intention is to remain there only for a lim- 
ited time, and this is true even though the 
person may have sold or disposed of his 
former home. The burden is upon the per- 
son asserting a change of domicile to show 
that the necessary intention existed. In de- 
termining intention, the person’s declara- 
tions will be given due weight, but they 
will not be conclusive if they are contra- 
dicted by the person’s conduct.!? 

The regulations add that a person can 
have only one domicile. If the person has 
two or more homes, the person’s domicile 
is the one which he regards and uses as his 
permanent home. In determining the per- 
son’s intention, the length of time custom- 
arily spent at each location is important, 
but not necessarily conclusive: Generally 
the domicile of husband and wife are the 
same unless they are separated in fact.!9 

A seminal decision by New York’s Court 
of Appeals states: 


In order to acquire a new domicile there must 
be a union of residence and intention. Residence 
without intention, or intention without residence 
is of no avail. Mere change of residence although 
continued for a long time does not effect a change 
of domicile, while a change of residence even 


for a short time with the intention in good faith 
to change the domicile, has that effect.... There 
must be a present, definite and honest purpose 
to give up the old and take up the new place as 
the domicile.... [E]very human being may se- 
lect and make his own domicile, but the selec- 
tion must be followed by proper action. Mo- 
tives are immaterial, except as they indicate inten- 
tion. A change of domicile may be made through 
caprice, whim or fancy, for business, health or 
pleasure, to secure a change of climate, or change 
of laws, or for any reason whatever, provided 
there is an absolute and fixed intention to aban- 
don one and acquire another and the acts of the 
person affected confirm the intention... .”° 

Neither law nor regulation establishes 
any hierarchy of acts relevant to the ques- 
tion of change of domicile, but in actual 
practice one stands out above the rest in 
importance, namely relinquishment of the 
old principal dwelling in New York and 
the acquisition of a new dwelling in Flor- 
ida. Closely allied to this is the shipment 
of furniture and personal effects from New 
York to Florida. These factors weigh most 
heavily in the scales for an obvious rea- 
son: Giving up one’s house and transfer- 
ring possessions to a new location require 
an actual and marked change of lifestyle 
strongly suggestive of an intention to ac- 
quire a new permanent home.?! 

If the New York dwelling is sold in an 
arm’s length transaction and the owner 
moves out never to return, this is very po- 
tent evidence of a change of domicile. If 
the house is sold or given to a relative and 
the individual returns from Florida to use 
the house in the summer, the evidence may 
be more equivocal. If the New York house, 
rather than being sold, is rented for the 
winter months and used by the owner in 
the summer, the evidence may again. be 
viewed as equivocal. And finally, if the tax- 
payer merely closes the New York dwell- 
ing for the winter with all or most of the 
family furniture in place and returns to use 
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it for the summer, serious doubts are likely 
to be entertained — certainly by New York 
tax auditors — that there has been any 
change of domicile. 

If the New York dwelling is retained, a 
host of questions are asked: Was any at- 
tempt made to sell it? How serious was this 
attempt? Was the Florida dwelling pur- 
chased or is it merely rented? How does 
the cost of the New York dwelling com- 
pare with the cost of the taxpayer’s Flor- 
ida dwelling? How do New York utility and 
telephone bills compare with Florida util- 
ity and telephone bills?22 How much time 
was spent at the New York dwelling? A 
handful of days would obviously be viewed 
differently than five or six months. 

Ranking in importance after acts relat- 
ing to house and personal effects are, in 
the writers’ view, other acts which suggest 
an actual severance or reduction of ties with 
New York. For instance, the termination 
of employment and other business relation- 
ships in New York; the closing of bank 
accounts; and resignation from clubs. 

And perhaps having least probative value 
— at least taken individually — are anum- 
ber of acts linking an individual to Flor- 
ida. Examples are the execution of a new 
will reciting a Florida domicile; the filing 
of a Florida declaration of domicile and 
payment of Florida taxes; filing a nonresi- 
dent return with New York using a Flor- 
ida address; filing a federal income tax re- 
turn using a Florida address; obtaining a 
Florida telephone listing; opening check- 
ing and savings accounts with Florida 
banks and renting a safe deposit box; us- 
ing a Florida stock broker; obtaining a Flor- 
ida driver’s license and car registration; join- 
ing clubs and a church or synagogue in 
Florida; registering to vote and voting in 
Florida;? and securing a doctor and den- 
tist in Florida. 

Some of these linkages to Florida, such 
as the declaration of domicile, are merely 
formal and could be carried out with little 
effort by a person who had not formed 
the honest intention to abandon a New 
York domicile. Others, such as the joining 
of clubs, are not inconsistent with an in- 
terpretation that an individual is merely 
vacationing in Florida. And, to take a third 
example, payment of taxes in Florida — 
where the burden is lighter than New York 
— is hardly an act likely to be viewed as 
decisive by New York tax officials. Cumu- 
latively, of course, these lesser acts may 
constitute a pattern of conduct which 
strongly confirms an intention to change 
domicile. It should be noted also that, while 
performance of some of these acts may be 


given relatively little weight, an individual’s 
failure to perform some of them, e.g., fail- 


_ure to change the recitation of domicile in 


a will, may be extremely injurious to an 
effort to establish New York nonresidency. 


Permanent Place of Abode 

The concept of “permanent place of 
abode” plays a role in each of the “win- 
ning scenarios” for New York nonresidency 
noted above. Under the second of these 
fact patterns, a person not domiciled in 
New York who does not maintain a per- 
manent place of abode in New York is a 
nonresident. And, under the third pattern, 
a domiciliary of New York who maintains 


Many New Yorkers newly 
arrived in Florida may 
have continuing 
exposure to New York’s 
personal income tax 
which they do not realize 


no permanent place of abode in New York, 
maintains one elsewhere, and spends 30 
days or fewer in New York in the taxable 
year is a nonresident. 

New York’s regulations define “perma- 
nent place of abode” to mean a dwelling 
place permanently maintained by the tax- 
payer, whether or not owned by the tax- 
payer. This will generally include a dwell- 
ing owned or leased by the taxpayer’s 
spouse. However, a mere camp or cottage, 
which is suitable and used only for vaca- 
tions, will not be deemed a permanent place 
of abode, nor will a dwelling maintained 
only during a temporary stay for the ac- 
complishment of a particular purpose.”4 


Days Within and Without New York 

The counting of days within New York 
in a taxable year is important under the 
first and third fact patterns for nonre- 
sidency. If a person is not domiciled in New 
York, but maintains a permanent place of 
abode in New York, the person will be a 
nonresident individual if this person spends 
183 days or fewer in New York. The New 
York domiciliary who maintains no per- 
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manent place of abode in New York and 
maintains a permanent place of abode else- 
where will be deemed a nonresident if the 
domiciliary spends 30 days or fewer in New 
York. 

Regulations state that a person’s pres- 
ence within New York for any part of a 
calendar day constitutes a day spent within 
New York, except that such presence may 
be disregarded if it is solely for the pur- 
pose of boarding a plane, ship, train or 
bus for travel to a destination outside New 
York. Presence in New York while travel- 
ing through the state to a destination out- 
side the state is also disregarded. Addition- 
ally, the regulations make it clear that an 
individual must keep records to substanti- 
ate the number of days spent in New 
York.25 


Specific Examples 

The thesis of this article, as already 
stated, is that many New Yorkers newly 
arrived in Florida may have continuing ex- 
posure to New York’s personal income tax 
which they do not realize. Several exam- 
ples will serve to illustrate typical prob- 
lems and highlight the importance of relin- 
quishment of the old principal dwelling in 
New York and termination of business in- 
terests. 

Matter of Zinn 

In Matter of Zinn the State Tax Com- 
mission ruled that the taxpayer was a resi- 
dent of New York in 1972 because he was 
domiciled in New York and spent more 
than 30 days in the state. Upon judicial 
review, the Appellate Division of the New 
York Supreme Court annulled this deter- 
mination in a split decision. The majority 
noted the following: Zinn and his wife re- 
sided at Merrick, New York, until 1966 
when they moved to Georgia. They lived 
in Georgia approximately one year and 
then moved to Florida where they “con- 
tinuously resided” thereafter. From 1967 
they voted, maintained bank accounts, reg- 
istered automobiles, educated their only 
school age child and operated a business 
in Florida. Zinn executed a new will as a 
Florida resident, and he and his wife filed 
declarations of domicile in Florida. 

The Appellate Division majority ruled 
that the Tax Commission could not rea- 
sonably have concluded that the Zinns were 
New York domiciliaries. The majority ob- 
served: 
Such a conclusion is certainly not warranted 
merely because Solomon Zinn retained business 
interests and investments in New York. . . and 
petitioners occasionally came to New York to 


visit their married daughter and take care of busi- 
ness matters. Similarly, that petitioners still re- 


tained their former residence in Merrick, New 
York, in 1972 does not support the commission’s 
finding . . . particularly since their desire to sell 
the house and the difficulties which prevented 
the sale thereof were fully and adequately set 
forth at the commission’s hearing.”’ 


Additionally, the majority excused the 
fact that the Zinns filed resident returns 
with New York for the year in question 
and two prior years, viewing this as an ac- 
countant’s mistake. 

The New York Court of Appeals, in a 
five to two vote, reversed the Appellate Di- 
vision and reinstated the Tax Commission’s 
determination for the reasons given in the 
Appellate Division dissent. The dissenters 
below pointed to the fact that Zinn retained 
substantial investments in businesses lo- 
cated in New York and returned frequently 
in connection with management of these 
interests. Additionally, the Zinns retained 
their home in Merrick, New York, where 
they stayed each time they returned to con- 
duct business or visit relatives. And finally, 
the dissenters noted as significant the fil- 
ing of resident returns. 

® Matter of Clute8 

The taxpayer’s testimony in Matter of 
Clute revealed that in 1973 he decided to 
sell the family business in New York and 
change his residence from New York to 
Florida. In 1974 he purchased and moved 
into a condominium in Naples, Florida. 
In January 1976 he married a Floridian, 
and she joined him in the condominium, 
which was furnished partly with property 
brought from New York and partly with 
property which had belonged to the wife 
in Florida. During 1976 the taxpayer ne- 
gotiated the sale of the family business, and 
the closing occurred in December of that 
year. Following the sale of the business, 
Clute retained certain directorships in New 
York and attended periodic board meet- 
ings. 

The taxpayer in Clute filed a nonresi- 
dent return with New York as of October 
14, 1976, the date he contended he changed 
his domicile to Florida. During 1976 and 
1977 the taxpayer resigned from various 
clubs in New York and joined clubs in Flor- 
ida. In April 1977 he and his wife bought 
a second condominium in Florida. How- 
ever, throughout 1976 and 1977 — the years 
in dispute — the taxpayer continued to own 
the longtime family residence in New York 
and occupy it whenever he returned to New 
York on business. The taxpayer’s son and 
daughter-in-law lived in the New York dwell- 
ing, but the telephone was listed in the tax- 
payer’s name and the taxpayer paid taxes 
and utility bills on the house. Subsequent 
to 1977 Clute transferred title to the New 


York house to his children. 

The taxpayer in Clute filed a declara- 
tion of domicile and citizenship in Florida 
and changed his will to reflect Florida resi- 
dence. He registered to vote in Florida, 
filled out a juror questionnaire, registered 
motor vehicles, opened checking and sav- 
ings accounts, paid 1977 Florida intangi- 
ble tax and affiliated with a church. Addi- 
tionally, he discontinued his safe deposit 


box in New York and opened one in Flor- 
ida. 

On these facts the State Tax Commis- 
sion had concluded that Clute remained a 
domiciliary of New York in 1976 and 1977, 
maintained a permanent place of abode in 
New York, spent more than 30 days in New 
York in each year, and was, thus, a resi- 
dent of the state. The Tax Commission had 
based its ruling on the fact that Clute “con- 
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tinued to maintain his house and furniture” 
in New York long after the condominium 
was purchased and did not part with this 
residence until after 1977. The commission 
had further concluded that the taxpayer 
lived in New York for extensive periods 
during 1976. and 1977 and “worked at” the 
same New York corporations as before the 
move.?9 

The Appellate Division of the New York 
Supreme Court confirmed the State Tax 
Commission’s decision adverse to Clute. 
The court’s reasoning — frequently encoun- 
tered by taxpayers in residency cases — 
was that an individual’s original or selected 
domicile continues until there is a clear mani- 
festation of an intent to acquire a new one. 
The court continued, 
From the record, it would appear to us that there 
was substantial evidence which supported both 
the position of petitioner and that of the Tax 
Commission. However, in a ... review of a Tax 
Commission determination ... we are not at lib- 
erty to substitute our judgment for an agency’s 
reasonable determination supported by substan- 
tial proof in the record merely because one could 
reasonably reach a different conclusion on the 
basis of the evidence presented... .*° 


© Matter of Liebman?! 

A different outcome was reached in Mat- 
ter of Leibman than in the Zinn and Clute 
cases in spite of certain vulnerabilities. The 
year 1975 was at issue in Leibman. During 
the 1960’s and possibly earlier the Leibmans 
had lived in an apartment in Riverdale, 
New York. In about 1967 Mr. Leibman 
had a stroke and was advised by physi- 
cians to winter in a warm climate. In 1967 
the Leibmans leased an apartment in Mi- 
ami Beach and subsequently extended the 


lease through 1975. The Leibmans’ daugh- 
ter continued to reside in the Riverdale, 
New York, apartment “for approximately 
four years following [her parents’] depar- 
ture.” The Leibmans moved most of their 
furniture to Miami Beach and gave the rest 
to their daughter. 

Mr. Leibman changed his will to reflect 
Florida residency, registered to vote in 
Dade County, used his Miami address on 
business and financial documents, opened 
a checking account in Florida, subscribed 
to telephone service in Florida, changed 
automotive license plates to Florida, and 
joined a fraternal organization in Florida. 
Additionally, the Leibmans filed intangi- 
ble personal property tax returns for 1975- 
1977, stating on each that they moved to 
Florida in November 1974. 

In 1975 — the year at issue — Leibman 
received a $214,000 long-term capital gain 
from the liquidation of a company in New 
York, and this gain would not be taxable 
under New York’s personal income or mini- 
mum income taxes if he were a nonresi- 
dent. In April 1975 the Leibmans’ account- 
ant submitted to the I.R.S. an application 
for automatic extension of the time to file 
their 1974 federal return, stating that “Abra- 
ham Leibman is a stroke patient. He is re- 
quired to stay in a warm climate during 
the winter season. He is now in Florida.” 
On this and a subsequent extension appli- 
cation and on the federal return itself for 
1974 the accountant gave the Leibmans’ 
address as Mahopac, New York. He also 
used this address on what was apparently 
a resident return filed with New York for 
1974. 


According to the findings of the State 
Tax Commission in the Leibman case, the 
Mahopac, New York, address was a three- 
bedroom summerhouse which the 
Leibmans had owned for 45 years. While 
the Leibmans had telephone service in their 
names at Mahopac, in fact their son and 
daughter spent summers in the house be- 
ginning at the time the Leibmans rented 
an apartment in Florida. When the 
Leibmans visited New York, they stayed 
at Mahopac, but — significantly — they 
did not do this often. In 1975 it appeared 
that they had spent only 22 days in New 
York. 

On these facts the State Tax Commis- 
sion concluded: 


That, leaving aside for the moment the ques- 
tion of petitioner’s domicile, he meets all the 
statutory criteria for qualification as a nonresi- 
dent of this state during 1975: he maintained a 
permanent place of abode in the State of Flor- 
ida; he passed not more than 30 days of the year 
in New York; and although he maintained a sum- 
merhouse in Mahopac, New York, such place 
of abode, suitable and used only for vacation, 
is not “permanent” in character. ...>2 
Furthermore, petitioner’s conduct over the 5 
or 6 year period preceding the taxable year 1975 
demonstrates an evolving intent, fixed before 
the beginning of 1975, to abandon his New York 
domicile and to take up a new domicile in Flor- 
ida. By the end of 1974, his contacts with New 
York were minimal; by contrast, his permanent 
home, with the necessary degree of sentiment, 
feeling and permanent association with it, had 
been established in Miami Beach, Florida... .° 


Procedure 

As mentioned earlier,.the New York Tax 
Department’s Audit Division will send a 
series of questions to certain individuals 
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whose change of residence it questions. In 
the writers’ view, the taxpayer should be 
represented by counsel before responding. 
In many cases the taxpayer will be able to 
provide the documentation necessary to con- 
vince the examiner that a change of resi- 
dence in fact took place; in other cases an 
informal conference may be arranged and 
may lead to a resolution of the matter. 
When the taxpayer does not cooperate or 
no resolution can be achieved, the Audit 
Division will issue a statement of audit 
changes*4 and a statutory notice of defi- 
ciency. The latter must be petitioned in writ- 
ing within 90 days of the date it was issued 
in order for the taxpayer’s appellate rights 
to be preserved.35 

Effective September 1, 1987, New York’s 
system for handling tax appeals was to be 
overhauled.>° The details of the new pro- 
cedure are beyond the scope of this arti- 
cle.37 Suffice it to say, however, that there 
will be a new Bureau of Conciliation and 
Mediation Services to attempt informal reso- 
lution of disputes; there will be greater com- 
promise authority vested in New York’s 
tax commissioner than in the past; and 
there will be a new and relatively autono- 
mous Division of Tax Appeals, headed by 
a tax appeals tribunal, to conduct formal 
administrative adjudication subject to re- 
view in court at the taxpayer’s request. 

In formal proceedings the burden of 
proof is on the taxpayer to establish the 
taxpayer’s position.** As a practical matter, 
the taxpayer must testify unless prevented 
from doing so by illness.°9 Failure to do 
so leads to the inference that the taxpayer’s 
testimony would not have supported his 
or her version of the case.4° And, as al- 
ready shown in the discussion of Matter 
of Clute, the administrative determination 
will be upheld in court if it is supported 
by substantial evidence.*! 


Conclusion 

There is every reason, as the foregoing 
demonstrates, for careful planning on the 
part of the New Yorker who wishes to 
change his residence to Florida. Insuffi- 
cient attention to some of the details dis- 
cussed in this article or poor documenta- 
tion can result in unexpected exposure to 
New York’s income tax. Florida attorneys 
may wish to review this subject with their 
newly arrived clients. BJ 


'N.Y. Laws 1987 ch. 28. 

2N.Y. Tax Law §§601, 611 and 612 as 
amended by the 1987 Act §§3 and 29-63. There 
is an addon minimum tax of 6 percent on items 
of tax preference. N.Y. Tax Law §§602(a)-(b) 
and 622 as amended by the 1987 act §§5 and 74. 


For New York City residents there is also, inter 
alia, a city income tax, N.Y. Tax Law §§1301 
and 1302-1304, and a city minimum tax, N.Y. 
Tax Law §§1301, 1301-A and 1304(d). 

3N.Y. Tax Law 601(e) and 631 as added, re- 
numbered and amended by the 1987 act §§3 and 
77-78. A 6 percent addon minimum tax is im- 
posed for nonresidents on items of tax prefer- 
ence attributable to New York sources. N.Y. Tax 
Law §§602 (a)-(b) and 641 as amended by the 
1987 act §5. Additionally, there is a nonresident 
earnings tax imposed on wages earned in New 
York City and net earnings from self-employ- 
ment attributable to New York City. N.Y.C. Ad- 
min. Code §11-1902(a). 

4N.Y. Tax Law §§601(a)-(c) and 699 as 
amended and added, respectively, by the 1987 
act §§3 and 100. A separate tax on New York 
unearned income will also be in effect for 1987 
and 1988 for resident taxpayers with incomes 
above $100,000. N.Y. Tax Law §601(d) as added 
by the 1987 act §3. 

5N.Y. Tax Law §631(b) as renumbered and 
amended by the 1987 act §77-78 and 20 NYCRR 
131.2. For the treatment of partnership and S 
corporation income see N.Y. Tax Law §632 as 
renumbered and amended by the 1987 act §§77 
and 79, and 20 NYCRR 134, New York source 
income also includes income from intangible per- 
sonal property, but only to the extent that such 
income is from property employed in a busi- 
ness, trade, profession or occupation carried on 
in New York. N.Y. Tax Law §631(b)(2) as re- 
numbered and amended by the 1987 act §§77- 
78, and 20 NYCRR 131.5. 


The rules on pensions and other retirement 
benefits are found at 20 NYCRR 131.4(d). 

7In the case of the estate of an individual who 
at death was not a resident of New York, the 
New York estate tax is imposed on the transfer 
of real and tangible personal property having 
an actual situs in New York at the time of the 
decedent’s date of death. N.Y. Tax Law §§952 
and 960. 


8A married couple, for instance, is generally 
required to file a New York nonresident return 
only if its combined New York AGI is more 
than its combined number of exemptions multi- 
plied by $850 and its combined total New York 
AGI, determined as if both individuals were New 
York residents, is more than $8,000. There are 
special rules which apply to lump sum distribu- 
tions and in certain other areas. 


9A danger under the two states’ estate taxes 
is that both will consider an individual to be a 
domiciliary at the time of death and both im- 
pose a tax on the individual’s intangible per- 
sonal property wherever located. 


'0If the individual ignores New York’s defi- 
ciency notice, a warrant, having the effect in New 
York of a judgment, will be filed with the clerk 
of the appropriate county and the Secretary of 
State and will become a lien upon the individ- 
ual’s property. N.Y. Tax Law §692(d). Addi- 
tionally, New York’s Tax Department hires col- 
lection agencies to pursue persons in Florida. 

'l See 20 NYCRR 148. The procedure may 
be modified in light of the 1987 act. 

12 Some taxpayers undoubtedly try to synchro- 
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nize their change of status with the end of the 
calendar year in order to avoid having to file a 
change of resident status form. If federal returns 
for future years are filed showing a Florida ad- 
dress and the individual is not a member of a 
New York partnership, under present Audit Di- 
vision procedure the change of status is not likely 
to be questioned. 

134 New York proceeding for ancillary let- 
ters of administration will be required of a Flor- 
ida personal representative in order to transfer 
assets such as real estate and tangible personal 
property having a situs in New York at the time 
of the decedent’s date of death. In addition, an- 
cillary letters are required to inventory a dece- 
dent’s safe deposit box located at a New York 
bank. When such a proceeding is instituted, the 
New York State Tax Commission becomes an 
interested party. The Florida personal represen- 
tative must either (1) serve the New York State 
Tax Commission in the petition for ancillary 
letters of administration, or (2) complete the es- 
tate tax domicile affidavit (Form TT-141A) and 
submit it for approval to the Tax Department. 
Surprisingly, this detailed questionnaire is not 
forwarded by the Audit Division’s Estate Tax 
Section to personal income tax examiners. The 
Reciprocal Agreement between Florida and New 
York for the Exchange of Tax Information, 
signed January 23, 1986, does not include infor- 
mation relevant to New York’s personal income 
tax, but the writers understand that Florida in- 
formally cooperates with New York in personal 
income tax matters. 

14N_Y. Tax Law §605(b)(1) as amended by 
the 1987 act §8. Special rules for persons pre- 
sent in a foreign country and persons serving 
in the armed forces have been omitted. For the 
similar New York City definition see N.Y.C. Ad- 
min. Code §11-1901(h). For purposes of New 
York’s estate tax, “resident” means domiciliary. 
Matthew Bender N.Y. Tax Service §91.40. 

ISN.Y. Tax Law §605(b)(2) as amended by 
the 1987 act §8. 

1620 NYCRR 102.2(d)(1). See also Mtr. of 
McKone v. State Tax Commission, 111 A.D.2d 
1051, 1053, 490 N.Y.S.2d 628, 630 (3d Dept. 
1985), aff'd, 68 N.Y.2d 638, 505 N.Y.S.2d 71 
(1986). 

1720 NYCRR 102.2(d)(2). 

18 Td. at (4). 

19 Td. at (5). 

Mtr. of Est. of Newcomb, 192 N.Y. 238, 
250-151 (1908). 

21“*More regard is now given to the test of 
whether the place of habitation is the perma- 
nent home of a person, with the range of senti- 


ment, feeling and permanent association with 
it [than is given to merely formal declarations 
of an individual concerning domicile]... .’” Mtr. 
of Est. of Bourne, 181 Misc. 238, 246, 41 
N.Y.S.2d 336, 343 (Surr. Ct. Westchester Co. 
1943), aff'd mem., 267 App. Div. 876, 47 
N.Y.S.2d 134 (2d Dept. 1944), aff'd mem., 293 
N.Y. 785 (1944), quoting Mtr: of Est. of Ben- 
jamin, 176 Misc. 518, 27 N.Y.S.2d 948 (Surr. 
Ct. N.Y. Co. 1941). 

22This comparison of bills is also made to 
doublecheck on the taxpayer whose calculation 
of days in and out of New York is suspect. 

23On this point the regulations state: “The 
fact that a person registers and votes in one place 
is important but not necessarily conclusive, es- 
pecially if the facts indicate that he did this merely 
to escape taxation in some other place.” 20 
NYCRR 102.2(d)(2). 

24 Id. at (e). Estate tax planners often recom- 
mend to their clients who are establishing resi- 
dency in Florida that they transfer any New York 
real property into inter vivos trust agreements. 
This may not, however, remove a New York 
dwelling from consideration as a permanent place 
of abode. 

2520 NYCRR 102.2(c). 

26Mtr. of Zinn v. Tully, 77 A.D.2d 725, 430 
N.Y.S.2d 419 (3d Dept. 1980), rev'd, 54 N.Y.2d 
713, 442 N.Y.S.2d 990 (1981). 

2777 A.D.2d at 725, 430 N.Y.S.2d at 420. See 
also, regarding retention of a house and efforts 
to sell it, Mtr. of Jack Peerless, S.T.C., Mar. 
27, 1986 (TSB-H-86(70)I). 

28 Mtr. of Clute v. Chu, 106 A.D.2d 841, 484 
N.Y.S.2d 239 (3d Dept. 1984). 

29Mtr. of Warren W. Clute, S.T.C., Sept. 28, 
1983 (TSB-H-83(284)I). 

30106 A.D.2d at 843, 484 N.Y.S.2d at 
241. See also Mtr. of Thibault v. State Tax 
Commission, 50 A.D.2d 1045, 1046, 377 
N.Y.S.2d 741, 742 (3d Dept. 1975), in which the 
taxpayer, who listed, but did not sell, her New 
York house and continued to use the house, was 
held to remain a New York domiciliary because 
her “general habit of life did not sufficiently al- 

31Mtr. of Abraham Leibman, S.T.C., May 
6, 1983 (TSB-H-83(120)I). 

32 Contrast Mtr. of John G. Bertram, S.T.C., 
July 10, 1985 (TSB-H-85(118)I). In this case a 
nondomiciliary was found to be a resident of 
New York because he maintained a permanent 
place of abode in New York and spent more 
than 183 days. The permanent place of abode 
was an apartment in Manhattan. 

33For an interesting case in which the indi- 
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vidual was found to be a nondomiciliary in spite 
of a contrary indication in a will, see Mtr. of 
Chester Carity, S.T.C., Sept. 25, 1981 (TSB-H- 
81(300)I). Carity maintained no permanent place 
of abode in New York (his apartment in Man- 
hattan had been sublet); hence there was no need 
for him to establish the number of days spent 
within and without the state. By contrast, a tax- 
payer who changes his domicile, but retains a 
permanent place of abode in New York, has to 
prove that he spent 183 days or fewer in New 
York to be treated as a nonresident. The State 
Tax Commission takes the position that, if the 
change of domicile occurs during the tax year, 
the individual must establish that he spent 183 
days or fewer during the entire year, not simply 
from the date of the change. To support this 
view the commission cites Mtr. of Smith v. State 
Tax Commission, 68 A.D.2d 993, 414 N.Y.S.2d 
803 (3d Dept. 1979), and Mtr. of Lane v. Gall- 
man, 49 A.D.2d 963, 373 N. Y.S.2d 700 (3d Dept. 
1975), appeal dismissed, 42 N.Y.2d 823, 396 
N.Y.S.2d 1028 (1977), appeal dismissed 434 U.S. 
1055, 98 S.Ct. 1222 (1978). 

34 An informal conference will sometimes fol- 
low, rather than precede, issuance of this docu- 
ment. 

35N.Y. Tax Law §689(b). 

36N_.Y. Laws 1986 chs. 282 and 283. 

37 See Brown, State Taxation, 38 SYRACUSE 
Law REvIEW (1987). 

38N.Y. Tax Law §689(e). See also20 NYCRR 
102.2(b); Mtr. of Newcomb, 192 N.Y. at 250 
(1908); and Mtr. of Zionts v. Tully, 78 A.D.2d 
939, 433 N.Y.S.2d 263 (3d Dept. 1980). 

39 Compare Mtr. of Solomon Jaffe, S:T.C., 
Feb. 6, 1985 (TSB-H-85(32)]), with Mtr. of 
Leibman, S.T.C., May 6, 1983 (TSB-H-83(120)I). 

40 See Mtr. of Jaffe, S.T.C., Feb. 6, 1985 (TSB- 
H-85(32)I). 

41 Mtr. of Shapiro v. State Tax Commission, 
50 N. Y.2d 822, 430 N. Y.S.2d 33 (1980); and Mtr. 
of Babbin v. State Tax Commission, 49 N.Y.2d 
846, 427 N.Y.S.2d 788 (1980). 
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Federal Rule 11: 


Basic Guidelines 
for Avoiding Sanctions 


by Michael O. Sutton and Gregory M. Luck 


n 1983, Rule 11 of the Federal 
Rules of Civil Procedure was 
amended to expand significantly 
the responsibilities imposed on an attor- 
ney who signs a pleading or other paper 
filed with a federal court. Since then, fed- 
eral judges have seemingly started to feel 
more comfortable in granting motions for 
sanctions or even imposing sanctions on 
their own motion. As a result, attorneys 
have become increasingly aware of the ob- 
ligations imposed by Rule 11 and are ap- 
parently more careful in investigating facts 
and the law before presenting pleadings, 
motions or arguments to the federal courts. 
Notwithstanding this heightened aware- 
ness, attorneys continue to feel the sting 
of Rule 11. Its basic requirements cannot 
be stressed enough. This article will, there- 
fore, review the basic mandates of Rule 
11 and discuss specific cases to illustrate 
situations in which sanctions have been ap- 
plied. 


The 1983 Amended Version of 
Rule 11 

© Background 

Although abuse of judicial process was 
first statutorily addressed as early as 1813, 
the Supreme Court’s decision in Roadway 
Express, Inc. v. Piper, 447 U.S. 752 (1980), 
prompted Congress to expand Rule 11 to 
permit recovery of expenses and attorney’s 
fees in addition to costs. It was perceived 
that a need existed for more effective means 


It has thus been 
suggested that there is no 
room for a “pure heart, 
empty head” defense 
under Rule 11. 
Schwarzer, 104 F.R.D. at 
187. 


for deterring abuse and misuse. Thus, Rule 
11 was amended in 1983, along with Rules 
16, 26 and 37. 

As noted in the Advisory Committee’s 
notes to Rule 11, previous experience with 
Rule 11 had shown it to be ineffective in 
deterring abuses. “[C]onsiderable confusion 
had existed as to (1) the circumstances that 
would trigger striking a pleading or mo- 
tion or taking disciplinary action, (2) the 
standard of conduct expected of attorneys 
who sign pleadings and motions and (3) 
the range of available and appropriate sanc- 
tions.” 

© The Amendments 

In an effort to overcome the previously 
existing shortcomings in the rule, the 1983 
amendment made material changes to Rule 
11, the most significant of which set out 
that: 

The signature of an attorney or party consti- 
tutes a certificate by him that he has read the 
pleading, motion, or other paper; that to the 


best of his knowledge, information, and belief 
formed after reasonable inquiry it is well 


grounded in fact and is warranted by existing 
law or a good faith argument for the extension, 
modification, or reversal of existing law, and 
that it is not interposed for any improper pur- 
pose, such as to harass or to cause unnecessary 
delay or needless increase in the cost of litiga- 
tion. 

The rule, therefore, includes three basic 
requirements which will be examined indi- 
vidually. 

1. The Requirement Of Certification 

Rule 11 operates by giving effect to the 
signature of the attorney or party on a plead- 
ing, motion or other paper. Inherent in the 
rule now is a proviso that allows sanctions 
against the principal, firm, or other body 
ultimately responsible for the decision to 
file the paper which poses the problem. 

This addition to the rule was necessary 
because the person signing the paper might 
not be the one responsible for its issuance. 
For example, an associate in a law firm 
charged with preparing and filing a paper 
may be carrying out the instructions of a 
partner who had made the decision to file 
it. In such a situation, sanctions are “more 
appropriately imposed on the principal 
rather than the agent carrying out his or- 
ders, and nothing in the rule bars its ap- 
plication in that manner.” Schwarzer, Sanc- 
tions under the New Federal Rule 1] - A 
Closer Look, 104 F.R.D. 181, 185 (1985). 

A similar situation arises in cases in 
which a paper is signed and filed by local 
counsel at the direction of out-of-state coun- 
sel. In emphasizing this particular applica- 
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tion of the rule, the district court in Coburn 
Optical Industries, Inc. v. Cilco, Inc., 610 


F. Supp. 656, 660 (M.D.N.C. 1985) held 
that: 


Although out of state counsel did not sign the 
motion to dismiss or transfer, it would appear 
that those attorneys prepared these documents 
and has been lead counsel for the defendant up 
to this point. It would subvert the purpose of 
Rule 11 to allow an attorney to hide behind 
another merely because a local district court rule 
requires the signature of local counsel. Rule 11 
allows the imposition of sanctions against the 
party responsible for the paper. 


The Court finds that local counsel must share 
liability for attorney’s fees and costs imposed 
on defendant and its lead counsel arising from 
the filing of defendant’s motion to dismiss. Lo- 
cal counsel’s signature is solely affixed to this 
motion. Local counsel seemed blindly to follow 
the commands of its out of state associates who 
in all probability prepared most, if not all, of 
the motion. What Rule 11 requires is that the 
lawyer who elects to sign a paper take responsi- 
bility for it, even if that responsibility is shared. 


The reach of Rule 11 is apparent from 
this case. Everyone involved in the filing 
of an offending paper is subject to sanc- 
tion. 

2. Reasonable Belief that the Pleading, 
Motion or Other Paper is Well Grounded 
in Fact and Warranted by Existing Law 
or a Good Faith Extension, Modification 
or Reversal 

This prong of the rule mandates, first, 
a reasonable factual inquiry. Sanctions 
should be imposed, therefore, if the per- 
son signing the paper failed to learn of per- 
tinent information that could have been 
found by reasonable inquiry and would 
have negated or mooted the action for 
which the paper is filed. It has thus been 
suggested that there is no room for a “pure 
heart, empty head” defense under Rule 11. 
Schwarzer, 104 F.R.D. at 187. 

As an application of this portion of the 
rule, the district court in Viola Sportswear, 
Inc. v. Mimun, 574 F. Supp. 619 (E.D.N_Y. 
1983), awarded $20,000 in attorneys’ fees 
for failure of plaintiff's counsel to research 
the facts adequately before bringing suit. 
In that case, the complaint alleged a con- 
spiracy to infringe the “Sasson” mark, but 
this allegation was founded upon the dis- 
covery of only one pair of infringing de- 
signer jeans. The court stated that: 

No effort was made by the plaintiff to make 
any investigation of the facts prior to filing the 
complaint nor was any effort made to inquire 


of the moving defendants as to the validity of 
the charges made in the complaint. 


[T]he plaintiff had little, if any, information con- 
cerning the facts upon which the lawsuit was 
brought in the name of the corporation. He can- 
didly admitted that he had never reviewed the 


complaint before it was filed nor did he see any 
other document (such as the investigator’s re- 
port, photograph of the allegedly offending jeans) 
upon which a reasonable person might have 
formed the belief that the charges in his com- 
plaint were valid. 

574 F. Supp. at 620. 

In Hatteras of Lauderdale, Inc. v. Gem- 
ini Lady, No. 86-6302-CIV-Paine(S.D. Fla. 
June 24, 1987), the court ordered the plain- 
tiffs attorney to pay $1,500 in attorney’s 
fees for his failure to establish accurately 


The final prong of the rule 
is directed at papers 
which, though not 
necessarily frivolous, are 
found to be interposed for 
an improper purpose 


jurisdiction prior to the commencement of 
suit. The plaintiff has brought an admi- 
ralty action for “repairs, improvements and 
modifications” conducted on a 61-foot 
yacht. Established precedent, however, had 
long held that a contract for building a 
ship or supplying materials for its construc- 
tion did not involve a maritime contract. 
In awarding sanctions, the court held: 
The institution of this action, however, is a horse 
of a different color. The-clear facts of this case, 
considered together with what has been estab- 
lished law in this country since the nineteenth 
century, should have dissuaded an attorney from 
making a federal case out of this matter. While 
Rule 11 “is not intended to chill an attorney’s 
enthusiasm or creativity in pursuing factual or 
legal theories, “id., plaintiff’s counsel did not 
make a good faith argument for modification 
of these longstanding admiralty principles but 
rather focused his legal energies on arguments 
about the alleged oral contract. This conduct 
comes within the scope.of Rule 11 and is, in the 
court’s estimation, deserving of sanction. 
Another example of the application of 
this aspect of the rule is seen in National 
Ass'n. of Radiation Survivors v. Waiters, 
111 F.R.D. 595 (N.D. Cal. 1986), in which 
the court imposed sanctions sua sponte for 
the blatant misquotation from documen- 
tary evidence submitted to support a mo- 
tion for class certification. The staff attor- 
ney for the VA had asserted in its brief 
that the claimant’s death was caused by 
“long term alcoholism” and had supported 
this contention with a ‘cropped’ passage 
from the claimant’s death certificate. 
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Though the death certificate had listed mal- 
nutrition and possible infection as the im- 
mediate cause of death, the actual cause 
of death was attributable to pancreatic can- 
cer. In striking the declaration of the staff 
attorney as a sanction for misleading the 
court, the court held: 

There is no mention of alcoholism in Wilson’s 
death certificate, let alone any suggestion that 
this was the cause of his death. Defendant’s un- 
supported assertion to the contrary, and Mr. 
Warner’s partial and obviously misleading quo- 
tation from the death certificate, are wholly in- 
excusable. Although plaintiffs have not expressly 
requested sanctions, this is one of those cases 
that cries out for the application of Rule 11. 
Mr. Warner’s declaration will be struck in its 
entirety. Although this may not have any sig- 
nificant impact on the motion itself, it is intended 
to send a strong message to the responsible in- 
dividuals in Washington that this kind of conduct 
will not be tolerated. In addition, the court notes 
that it will treat any future submissions by Mr. 
Warner with due skepticism. 


111 F.R.D. at 603. 

This prong of the rule also requires coun- 
sel to base arguments on existing law or 
to indicate clearly that the result sought 
involves the modification, extension or re- 
versal of the law. 

A recent case out of the Southern Dis- 
trict of Texas, Houston Division, represents 
the highest money award to date under 
Rule 11, and it was based on this prong 
of the rule. In Smith International, Inc. 
v. Texas Commerce Bank National Asso- 
ciation, 643 F. Supp. 14 (S.D. Tex. 1986), 
the district court granted an award of 
$230,000 in attorneys’ fees against the plain- 
tiffs and their counsel. The court concluded 
that the original counts in the complaint 
could not be supported factually or legally 
and that a later filed count alleging a RICO 
Act violation, which also was found to be 
unsupportable, compounded the injury. 
The size of this award alone indicates the 
care that must be taken to assure that the 
requirements of the rule are met. 

Even if one advocates for a good faith 
modification of the law—and such is made 
clear at the time—the proposed modifica- 
tion must be reasonable. In Eiger Machin- 
ery, Inc. v. Premier Mill Corp., 228 
U.S.P.Q. 51, 52 (N.D. Ill. 1985), attorneys’ 
fees were awarded because the plaintiff un- 
reasonably urged that a venue statute be 
extended beyond its well established limit. 
The court held: 

Although in its brief, plaintiff claims it is argu- 
ing in good faith for a modification, extension, 
or reversal of existing law, its arguments seek- 
ing to “reverse” a federal statute, over forty years 


of precedent, and an unambiguous Supreme 
Court ruling do not constitute good faith. 


Authority exists, however, that sanctions 


il 


under Rule 11 will not be imposed on a 
party merely because he attempts to pur- 
sue a course of action with only a nominal 
chance for a favorable outcome. The IIli- 
nois district court in Fleming Sales Co. v. 
Bailey, 611 F. Supp. 507 (N.D. Ill. 1985), 
while imposing Rule 11 sanctions on one 
count of the plaintiff’s complaint alleging 
misappropriation of trade secrets and slan- 
der, declined to impose all expenses and 
attorneys’ fees, holding: 

But Rule 11 should be applied with some cau- 
tion, given its potential for chilling legitimate 
advocacy. Even in its more expansive form as 
amended in 1983, it was not designed to penal- 
ize litigants because they choose to fight uphill 
battles, as Fleming has opted for here. Rule 11 
does not require a litigant to forego recovery 
on a particular theory merely because its lawyer 
may believe there is a good chance of losing 
(that is one reason for the Rule’s reference to “a 


good faith argument for the extension, modifi- 
cation or reversal of existing law”). 


611 F. Supp. at 519. 

Similarly, in Golden Eagle Distributing 
Corp. v. Burroughs Corp. 801 F.2d 1531 
(9th Cir. 1986), the Ninth Circuit reversed 
the district court’s award of attorneys’ fees 
based on the failure of counsel to differen- 
tiate in its briefs between a “good faith ar- 
gument for the extension, modification, or 
reversal of existing law” and a position al- 
ready “warranted by existing law.” Appel- 
lant’s counsel had argued the application 
of California law under a forum non con- 
veniens exception created by caselaw. Coun- 
sel had, however, failed to highlight in its 
brief the fact that the application of this 
exception necessitated an extension of the 
current law. In holding the district court’s 
sanction as overly restrictive on the attor- 
ney’s ability to act as a zealous advocate 
for his client, the court noted: 

The “argument identification” requirement 
adopted by the district court therefore tends to 
create a conflict between the lawyer’s duty zeal- 
ously to represent his client, Model Code of Pro- 
fessional Responsibility Canon 7, and the law- 
yer’s own interest in avoiding rebuke. The con- 
cern on the part of the bar that this type of re- 
quirement will chill advocacy is understandable. 
As the appellant points out in its appellate brief, 
courts “should not be empowered to sanction 
for the level of assurance used by the brief- 
writer.” Such an effect on advocacy was one of 
the principal risks associated with the 1983 amend- 
ments. It is an effect which the proponents of 
the amended Rule sought to avoid. 

* * * 


The imposition of the district court’s require- 
ment appears to be at cross purposes with the 
Rule 11 amendments in still another fundamen- 
tal respect. The key objective of the amendments 
to the Rule was to reduce cost and delay in the 
courts.... Asking judges to grade accuracy 


of advocacy in connection with every piece of 
paper filed in federal court multiplies the deci- 


sions which the court must make as well as the 
cost for litigants. 


801 F.2d at 1540. 

Therefore, adequate inquiry should be 
made of existing facts and full disclosure 
should be made of contrary authority. The 
courts should not, however, apply Rule 11 
in a way that will chill legitimate advocacy, 
even in an uphill battle; candor and proper 
investigation exist as the true focus of the 
rule. 

3. Legitimate Purpose 

The final prong of the rule is directed 
at papers which, though not necessarily frivo- 
lous, are found to be interposed for an im- 
proper purpose. In consideration of this 
issue, the court need not delve into the at- 
torney’s subjective intent. The record in the 
case and all the surrounding circumstances 
should afford an adequate basis for deter- 
mining whether particular papers or pro- 
ceedings caused delay that was unnecessary, 
whether they caused a needless increase in 
the cost of litigation or whether they lacked 
any apparent legitimate purpose. 

Improper purpose may be manifested by 
excessive persistence in pursuing a claim 
or defense in the face of repeated adverse 


rulings, or by obdurate resistance out of 
proportion to the amounts or issues at 
stake. As an example of this issue, the New 
York district court in Andre v. Merrill 
Lynch Ready Assets Trust, 97 F.R.D. 699 
(S.D.N.Y. 1983), awarded $5,000 in attor- 
neys’ fees due to the plaintiff’s pursuit of 
a cause of action that apparently had no 
foundation in law or equity. After an ad- 
verse ruling on the merits of the original 
case, counsel for the plaintiff had attempted 
to refile essentially the same complaint. In 
dismissing the plaintiff's second complaint 
with a resultant award of attorney’s fees 
for the defendant, the court held: 


[The plaintiffs] have knowingly and intention- 
ally persisted in advancing these claims, appar- 
ently determining to their own satisfaction that 
the term “meritless” means something other than 
without merit. The reassertion of claims adjudi- 
cated and expressly characterized on judicial con- 
sideration to be meritless demonstrates the frivo- 
lous character of the claims of plaintiff and her 
attorneys and the bad faith in which they are 
offered. 


97 F.R.D. at 702. 

Similarly, in Eastway Construction 
Corp. v. City of New York, 762 F.2d 243 
(2d Cir. 1985), on remand Eastway Con- 
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struction Corp. v. City of New York, 637 
F. Supp. 558 (E.D.N.Y. 1986), the Second 
Circuit reversed the district court’s denial 
of attorneys’ fees based on apparently a 
frivolous civil rights action. The plaintiff 
had pursued the action through summary 
judgment while failing to allege or amass 
any evidence that would support a favor- 
able finding. Additionally, the plaintiff had 
previously unsuccessfully litigated the same 
matter in state court. In remanding the case 
for a finding on the amount of attorneys’ 
fees, the court noted: 

Returning to the facts of this appeal, we cannot 
say for a certainty that Eastway or its counsel 
acted in subjective bad faith in bringing or main- 
taining this lawsuit, or that its actual motive 
was to harass the City. After its travails of the 
preceding decade, it might just as well have been 
acting out of frustration or desperation. We can 
say, however, that its claim of an antitrust vio- 
lation by non-competitors, without any allega- 
tion of an antitrust injury, was destined to fail. 
Moreover, a competent attorney, after reason- 


able inquiry, would have had to reach the same 
conclusion. 


762 F.2d at 254. 

As an example of a severe money award 
under this prong of the rule, in Ginther 
v. Texas Commerce Bank, 111 F.R.D. 615 
(S.D. Tex. 1986), the district court imposed 
$167,000 in sanctions against both the plain- 
tiff and his counsel due to the plaintiff's 
third refiling of what was considered by 
the court to be a meritless lawsuit. A year 
earlier the court had imposed $52,000 in 
sanctions against Ginther and different coun- 
sel for the same offense. 

Clearly, improper purpose can be in- 
ferred from any type of conduct. As evi- 
denced by the cases to date, it will most 
likely be inferred from the bringing of an 
action on a motion which has already 
failed, either in the same or similar form. 

C. Monetary Sanctions 

Rule 11 authorizes the court to impose 
“an appropriate sanction, which may in- 
clude an order to pay to the other party 
or parties the amount of the reasonable 
expenses incurred because of the filing of 
the pleading, motion, or other paper, in- 
cluding a reasonable attorney’s fee.” As 
with other situations justifying the award 


of attorneys’ fees, the measure of a rea- 
sonable expense is not necessarily the ac- 
tual expenses and fees, but those that the 
court determines to be reasonable. The 
court “has discretion to tailor sanctions to 
the particular facts of the case, with which 
it should be well acquainted.” Day v. 
Amoco Chemicals Corp., 595 F. Supp. 
1120, 1123(S.D. Tex.), dism’d without op., 
747 F.2d 1462 (Sth Cir. 1984), cert. denied, 
105 S. Ct. 1849 (1985). 


Courts have become 
increasingly quick to 
impose sanctions when it 
is patently clear that the 
paper filed is unfounded 
in fact or is otherwise 
unsupportable under any 
legal theory 


Conclusion 

The 1983 amendment to Rule ii imposes 
a stricter standard of conduct on all par- 
ties responsible for instigating or respond- 
ing to any paper submitted to the court. 
Objective standards are now imposed upon 
the attorney’s conduct and serve to de-em- 
phasize a defense based on good faith, while 
eliminating bad faith as a prerequisite to 
sanctions. Further, amended Rule 11 broad- 
ens the scope of permissible sanctions while 
defining a greater range of persons subject 
to its conditions. 

While it is probably impossible to pro- 
vide a truly simple yet comprehensive guide 
for compliance with Rule 11, some guide- 
lines lines emerge clearly from the rule itself, 
and the cases that have applied it. 

First, any complaint, motion, or other 
paper filed in federal court must be sup- 
ported by well researched law and investi- 
gated fact. Courts have become increasingly 
quick to impose sanctions when it is pat- 
ently clear that the paper filed is unfounded 
in fact or is otherwise unsupportable un- 


der any legal theory. 

Second, any arguments for the modifi- 
cation, extension or reversal of existing 
precedent must be clearly indicated as such 
and must be both reasonable and founded 
in good faith. In this, there exists author- 
ity for the proposition that lack of good 
faith may be interpreted from an attempt 
to modify well established legal precedent. 

Finally, caution must be exercised in at- 
tempting to relitigate the same or similar 
issues. Attempting to extract an unjusti- 
fied “second or third bite at the apple” may 
today prove to be an expensive proposi- 
tion. BJ 


SUTTON 
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School Finance Program: 


Does It Satisfy the Educational Mandate of Florida’s Constitution? 


16-year-old student in one of 

Florida’s more populous 

school districts enrolled in a 
computer class. Each student in that class 
will be provided with his/her own personal 
computer. Another similar student in one 
of Florida’s rural school districts also wants 
to enroll in a computer class. However, he 
is unable to do so because the school dis- 
trict has insufficient funds to provide the 
schools with personal computers or a teach- 
ing unit for that program. 

This example of the disparity in pro- 
grams available to Florida’s public school 
students can be attested in large part to 
the difference in per pupil expenditures be- 
tween Florida’s school districts. Twenty- 
two Florida school districts contend that 
a state school funding program, which al- 
lows for such disparities, is in violation of 
the state education article in the Florida 
Constitution. Consequently, these school 
districts have recently engaged in litigation 


by Andrew L. Salvage 


to declare the Florida Educational Finance 
Program unconstitutional. This article fo- 
cuses on the school financing mandate of 
our constitution. 

Art. IX of the Florida Constitution re- 
quires the state provide a uniform system 
of free public schools.! To guarantee the 
equality of education in Florida’s schools, 
the legislature enacted the Florida Educa- 
tional Finance Program (FEFP).” Recog- 
nizing the costs of providing an education 
for students in individual school districts 
varies because of cost of living differences 
and the special needs of individual students 
within each district, FEFP provides for a 
cost differential to equalize the funds allo- 
cated by the state, regardless of property 
wealth variations and other economic fac- 
tors.? Whether FEFP satisfies the consti- 
tutional mandate of Art. IX is still up for 
debate. 

Determining whether Florida’s school 
funding program properly carries out the 


educational mandate of the state constitu- 
tion requires utilization of a three-part analy- 
sis. First, what exactly is mandated by the 
state constitution? That is, how do we de- 
fine a “uniform system of public schools”? 
Second, does that mandate require a cor- 
relative uniform system of public school 
financing? Finally, does the Florida Edu- 
cational Finance Program provide a suffi- 
cient means of carrying out the constitu- 
tional mandate, and if not, whose job is it 
to remedy the inequities? 


What is a “Uniform System of Free 
Public Schools”? 


Every child who reaches the age pre- 
scribed by the legislature at which time he 
must enter school has the opportunity to 
attend a free public school in the State of 
Florida.4 That child, if he satisfies the aca- 
demic requirements at each grade level, may 
be promoted through the system and re- 
ceive a high school diploma. This oppor- 
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tunity, which cannot be denied to any Flor- 
ida resident for any reason, is uniform re- 
gardless of where in the state the student 
resides. Every school district must provide 
its students with a place to go to school, 
teachers to facilitate the learning process, 
and the necessary materials to implement 
basic educational programs. But does the 
Florida Constitution mandate a state 
school system in which students have only 
a uniform opportunity for an education, 
or does it require students be provided with 
uniform educational opportunities? 

Public education programs should be de- 
signed to meet the needs of the people they 
serve. Viewed from a statewide perspec- 
tive, the “needs of the people” can be 
broadly construed to mean the overall, gen- 
eral educational requirements necessary for 
citizens to function as members of our so- 
ciety. The legislature meets this goal by de- 
lineating minimum objectives and standards 
for students to reach to complete their edu- 
cation successfully.> Basic skills programs, 
functional literacy testing and high school 
academic requirements are examples of pro- 
grams developed to meet the basic needs 
of all Florida students. Viewed from a lo- 
cal perspective, the “needs of the people” 
can be narrowly construed to be an ac- 
knowledgment of Florida’s diverse popu- 
lation. Local school districts have suffi- 
ciently varying needs to be allowed the free- 
dom to develop educational programs in 
line with the wants and the needs of the 
people living within those districts, college 
credit programs, advanced placement and 
vocational education are examples of such 
programs. The extent of the educational 
opportunities in these areas may differ in 
degree according to the makeup of the com- 
munity. 

The statewide and district-wide educa- 
tional needs of Florida’s residents should 


not be viewed as mutually exclusive. The 
state constitution does not require choos- 
ing which “needs of the people” the legis- 
lature must satisfy to carry out the consti- 
tutional provision. Instead, the constitu- 
tion allows for a dual-level school system 
design. Local school districts are allowed, 
and even encouraged, to go beyond the ba- 
sic programs and offer educational opportu- 
nities which surpass the requirements. How- 
ever, all schools must provide a uniform 
opportunity for all students to receive a 
public education. That is where the man- 
date stops. 


Does the Florida Constitution 
Mandate a Uniform System of 
Public School Financing? 

Because the Florida Constitution con- 
tains a mandatory call for uniform oppor- 
tunities for public school education, there 
exists a correlative duty to finance that sys- 
tem. This duty includes the responsibility 
to formulate uniform procedures with 
which to obtain funds and with which to 
allocate them to local school districts. A 
uniform system of public school financing 
does not mean the same thing as a system 
of equal public school financing. The leg- 
islature’s responsibility is not to see that 
all districts receive an equal amount of 
money, but rather to ensure that the mecha- 
nism of deriving school revenue is applied 
equally to all Florida citizens. Similarly, 
the procedures and formulas with which 
allocations are made to local school dis- 
tricts for basic educational programs must 
also be applied uniformly. If one school 
district is allocated funds for an emotion- 
ally disturbed student using a cost factor 
of 3.26, all districts should be funded ac- 
cording to the same cost factor.” 

If one district is limited to the millage 
amount set by the Commissioner of Edu- 


cation as the required local effort, all dis- 
tricts should face the same limitation as 
long as a uniform formula is used by the 
Department of Education to derive the 
amount of that effort.’ 

The goal of the Florida Legislature must 
be a system of financing that allows school 
districts to provide an equal chance for all 
children to obtain an education. Inherent 
inequities, such as varying revenues because 
of higher or lower property values, may 
seem to favor or disfavor some districts; 
however, the constitutional mandate is not 
that every district have equal funding with 
which to work, but rather that attempts 
to equalize such disparities are applied uni- 
formly. 

A different duty exists with respect to 
the permissive prong of Florida’s educa- 
tional mandate. The mandate in this area 
is one of fairness. Monies for special pro- 
grams must be allocated through a formula 
applied fairly and uniformly to each dis- 
trict. Furthermore, the guidelines within 
which local school districts may levy dis- 
cretionary taxes must be uniform. The leg- 
islature must do all it can to encourage and 
facilitate the implementation of programs 
that go beyond the basic educational needs 
of the students. How far beyond, and in 
what areas, is a matter within the discre- 
tion of the local school district. A method 
of public school financing which gives each 
and every school district the same oppor- 
tunity to go beyond the minimum would 
be well within the contemplation of Flor- 
ida’s Constitution. 


Does the Florida Educational 
Finance Program Meet the 
Constitutional Mandate? 

For the Florida Educational Finance Pro- 
gram to meet the educational mandate of 
Art. IX of the Florida Constitution two 
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tests must be met. First, the funding pro- 
gram must be a system of public financing 
applied uniformly to all citizens and school 
districts. Second, this design must provide 
the schools with adequate funds to pro- 
vide for uniform opportunities for public 
education. Without an adequately funded 
program, the legislature will not meet the 
requirements of the state education article 
regardless of how equitably the program 
is implemented. 

All of Florida’s citizens, in one way or 
another, share the burden of funding the 
public school system. Much of the educa- 
tional funding comes from state sales taxes. 
Although some pay more than others, all 
contribute. Additionally, all who own non- 
exempt real estate and tangible personal 
property pay taxes which go into the state 
education coffers. The amount of these 
taxes will vary according to the value of 
the property just as the amount of sales 
tax paid varies with the amount of the pur- 
chase. The difference, however, is that the 
rate of tax paid differs from district to dis- 
trict. 

The Florida Legislature has enacted a 
method of computing the amount each dis- 
trict should assess against nonexempt prop- 
erty for school purposes.? The millage pre- 
scribed is the rate which the Commissioner 
of Education determines should be used 
to apportion the revenue burden among 
the districts fairly. The formula takes into 
consideration both the appraised value of 
the district’s nonexempt property and the 
density of the district school population. !9 
Furthermore, provision is made to equal- 
ize the amount of required local effort so 
that a district with a higher assessed value 
of taxable property and a low student popu- 
lation is not favored over a district with 
lower property values.!! These formulas are 
applied equitably to all school districts and, 
although not necessarily achieving ultimate 
equality between districts as to their share 
of the cost of the school funding program, 
do provide a uniformly applied mechanism 
for deriving school revenue. 

School districts may also assess discre- 
tionary millages against taxable property. 
An additional 1.6 mills may be added to 
the required local effort and an additional 
1.5 mills may be assessed for capital im- 
provements.!2 These taxes are not equal- 
ized and, therefore, school districts with 
higher values of taxable property per pu- 
pil will be able to expend larger sums of 
money than those with poorer tax rolls. 
However, it must be presumed that “re- 
quired local effort” means that amount nec- 
essary for providing the basic educational 


needs of students. Any discretion a local 
school district chooses to use in seeking 
revenue beyond the minimum must be cate- 
gorized as falling within the permissive 
prong of the state education article and 
outside the constitutional mandate. 

In addition to uniform methods of de- 
riving revenue, Florida’s public school fi- 
nancing plan must also contain uniform 
procedures with which to allocate funds 
to local school districts. Under the Flor- 
ida Educational Finance Program, each 
school district receives a base allocation 
of state funds for each student.!3 This allo- 
cation is the same for all districts. Recog- 


All the constitution 
requires is a system that 
provides every student 
an equal chance to 
achieve basic 
educational goals 
prescribed by the 
legislature 


nizing that certain students have special edu- 
cational needs, the plan supplements the 
base per pupil expenditure utilizing a cost 
factor index weighted to meet the needs 
of these programs.!4 Therefore, all local 
school districts receive a uniform dollar 
amount for similarly situated students. Be- 
cause the cost of providing basic educa- 
tional programs may vary in different dis- 
tricts, the Florida Educational Finance Pro- 
gram includes a cost differential to equal- 
ize state allocate funds.!5 Although a differ- 
ent cost differential is applied to each dis- 
trict, the formula used to obtain the cost 
of living factor is set forth in the statutes 
and is uniformly applied. 

Florida’s school funding scheme also pro- 
vides for appropriations to aid in the “de- 
velopment and maintenance of activities 
giving indirect support to the programs al- 
ready funded.”!© These categorical pro- 
grams are designed to meet special needs 
recognized by the legislature. Examples of 
these programs are student development 
services, community schools, diagnostic and 
learning resource centers, health education, 
bilingual education, basic skills education 
and student transportation.!? Funds for 
these programs are allocated on the basis 
of formulas utilizing factors other than base 


per pupil expenditures. For example, F.S. 
236.083 contains a detailed formula for al- 
locating funds for student transportation. 
A density index is computed for each dis- 
trict based on the ratio of students in the 
district to the required number of bus miles. 
That index is used to compute the average 
per pupil cost which when multiplied by 
the total number of students in the district 
equals the transportation allocation. An- 
other example is the funding for basic skills 
programs.!® Money is allocated on the ba- 
sis of student deficiencies rather than stu- 
dent numbers. In these two cases, as with 
all categorical programs, uniform proce- 
dures and formulas are utilized to allocate 
funds for programs which the legislature 
recognizes are part of a basic educational 
program. 

Because the educational mandate of Flor- 
ida’s Constitution requires that students be 
offered uniform opportunities for a public 
education, the Florida Legislature must en- 
act uniform procedures to derive revenue 
and allocate funds to school districts. The 
Florida Educational Finance Program 
meets that test of uniformity. The design 
may not be perfect, but it does contain the 
necessary elements of being equitable and 
fair while at the same time not being re- 
strictive. However, meeting the test of uni- 
formity is only the first step in determin- 
ing whether the present school funding pro- 
gram meets the constitutional mandate. Uni- 
form procedures are worthless, however, 
if overall revenues are insufficient to pro- 
vide for the basic educational needs of Flor- 
ida’s students. 

An adequate funding program is one 
which provides enough money to satisfy 
only that which is required. In Florida, all 
the constitution requires is a system that 


‘provides every student an equal chance to 


achieve basic educational goals prescribed 
by the legislature. Although striving for con- 
tinuing improvement in the quality of edu- 
cation is a valid objective, the constitution- 
ality of Florida’s school funding program 
must be analyzed as a legal issue and not 
a social one. Therefore, the question is not 
whether the combination of sales taxes, ad 
valorem assessments and other state and 
federal money provide enough to put Flor- 
ida in the top 25 percentile among the states 
in educational spending or among the top 
ranks in academic achievement. The ques- 
tion is whether the funds are adequate to 
meet the minimal needs of students. 

The major source of education money 
is the state sales tax. Depending on the 
condition of the economy, the total amount 
of revenue from this tax may fluctuate 
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yearly. The Florida Educational Funding 
Program, however, does not limit itself to 
one source of revenue. By requiring a lo- 
cal district effort based on what the state 
determines to be each district’s fair share 
of the aggregate amount needed for pub- 
lic education, the legislature has built into 
the funding scheme a flexible mechanism. 
Within the overall millage constraints of 
the state constitution,!9 the legislature may 
raise or lower both the nondiscretionary 
millages and the maximum discretionary 
millages that schools may assess against 
taxable property. The ability to supplement 
general sales tax revenue with ad valorem 
taxes ensures that the present basic educa- 
tional needs are adequately funded. How- 
ever, any decision by the legislature to en- 
act additional programs, such as compensa- 
tory education, that are deemed to fall 
within the scope of basic needs must be 
accompanied by a guarantee that funds are 
available to maintain the program. If these 
funds are not available, the failure to fund 
a necessary part of the mandated uniform 
system of public schools adequately could 
render the entire Florida Educational Fi- 
nance Program unconstitutional. 

The Florida Legislature has the respon- 
sibility to see that a proper balance exists 
between educational needs and educational 
funding. The Commissioner of Education 
has the responsibility to follow through on 
the policies and procedures set down by 
the legislature, so that students, regardless 
of where in Florida they reside, have equal 
opportunities for a public education.”° The 
local school districts have the responsibil- 
ity to prioritize their needs according to 
available funds, so that mandatory pro- 
grams are adequately supported before any 
money is placed into permissive pro- 
grams.! If the local school boards feel they 
have insufficient funds to meet the basic 
educational needs, their redress should be 
with the legislature and the State Depart- 
ment of Education, not with the courts. 
Courts have avoided delineating which edu- 
cational needs are basic and which are not. 
A challenge to the constitutionality of the 
Florida Educational Finance Program will 
result in a court examining whether one 
district is being treated any less equitably 
than another, and consequently, whether 
any one student is being deprived of an 
equal chance to an education because an- 
other student is being favored. 

Although the Florida school finance for- 
mula should pass this constitutional scru- 
tiny, a contrary decision would only pass 
the buck back to the legislature for an ap- 
propriate remedy. Courts are not about to 


become involved in the politically and so- 
cially intertwined issues of taxation and 
school finance priorities. The history of ju- 
dicial abdication in this area2? should en- 
courage those who see gross and glaring 
inequities to effect changes within the sys- 
tem of educational and legislative checks 
and balances. 

In a state as geographically and cultur- 
ally diverse as Florida, inequities in educa- 
tional opportunities are inherent. The con- 
stitutional drafters recognized that eco- 
nomic realities will permit the establish- 
ment of uniform minimum standards, but 
not an upper bound of quality. To do so 
might result in perpetual mediocrity. J 


'Fia. Const. art. IX, §1 (1968). 

2FLa. Star. §236 (1985). 

3 Stat. §236.081(2) (1985). 

4Fra. Stat. §229.011 (1985) (“Public educa- 
tion is basically a function and responsibility 
of the state. The responsibility for establishing 
such minimum standards and regulations as shall 
tend to assure efficient operations of all schools 
and educational opportunities is retained by the 
state.”). 

5 Fa. Stat. §232.2454 (1985). 

SFia. Stat. §232.246 (1985); Fira. Stat. § 
236.088 (1985). 

TFia. Stat. §236.081 (1)(c) (1985). 
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8Fia. Stat. §236.081 (4) (1985). 

9 Id. 

10 7d. 

Fra, Stat. §236.081 (4)(b) (1985). 

12Fa. §236.25 (1985). 

13 Fla. Stat. §236.081 (1)(c) (1985). 

147d. 

'SFia. StaT. §236.081 (2) (1985). 

16 Stat. §236.081 (5) (1985). 

7 Fra. Stat. §236.081 (5)(a) (1985). 

Stat. §236.088 (1985). 

'9FLa. Const., art. VII, §9 (1968) (“ad val- 
orem taxes...shall not be levied in excess of...for 
school purposes, ten mills.”). 

20Fia. Stat. §229.512 (1985) (duties and re- 
sponsibilities of the Commissioner of Education) 

21 Stat. §230.22 (1985). 

22 E.g., Board of Educ. v. Nyquist, 57 N.Y.2d 
27, 439 N.E.2d 359, 453 N.Y.S.2d 643 (1982), 
Robinson v. Cahill, 62 N.J. 473, 303 A.2d 273 
(1973). 
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Legislative Developments in 
Directors’ Liability Ch. 87-245 


Effective July 1, 1987, Florida’s law of 
corporate indemnification was substantially 
revised and modernized, and the standards 
for personal liability of a corporate direc- 
tor were set out in a new statute.! Similarly, 
the act set out the standards for personal 
liability of directors and officers of certain 
tax-favored not-for-profit corporations,” di- 
rectors of other not-for-profit corporations 
and rural electric cooperatives,? directors 
or supervisory committee members of 
credit unions‘ and trustees of a self-insur- 
ance trust fund.’ In the following para- 
graphs, I shall discuss certain circumstances 
surrounding passage of this legislation, sum- 
marize the principal features of the new 
directors’ liability statute and make obser- 
vations which, I hope, will be of some prac- 
tical assistance. First, the history. 

Effective July 1, 1986, precisely one year 
before passage of the Florida legislation, 
Delaware adopted a new statute which per- 
mits Delaware companies to limit the li- 
ability of their directors.® Although it was 
not the first state to enact such a law, Dela- 
ware is, as we all learned in elementary 
school, the home of most of the Fortune 
500 companies. As a result of its peculiarly 
national impact, the new law received wide- 
spread publicity and companies moved 
smartly to avail themselves of the law’s pro- 
tection.”? Throughout the remainder of 1986 
and in 1987 many other states enacted laws 
limiting the liability of directors for mone- 
tary damages.® 

Of at least equal importance to the li- 
ability statutes are the recent revisions to 
the indemnification laws of various states 
which set out the powers and duties of a 
corporation to indemnify its directors, of- 
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ficers, employees and agents for expenses 
and certain liabilities incurred in lawsuits 
and other proceedings brought against 
them.’ In the 12 years between the last sub- 
stantial revision to Florida’s indemnifica- 
tion statute and this year’s legislative ses- 
sion, the Model Business Corporation Act, 
upon which the 1975 Florida revisions were 
in large part based,!° was amended several 
times and completely overhauled in 1984.!! 

All this activity was the result of several 
complementary phenomena. Since the for- 
ests of several underdeveloped nations have 
been devoted to the topic already, only a 
brief review is in order.!? There is, and has 
been for some time, what is usually referred 
to as the “crisis in D&O liability insurance,” 
meaning that the business of insuring the 
costs and liabilities incurred in litigation 
against corporate directors and officers, 
which used to be quite profitable, is not 
so profitable anymore. Consequently, if a 
company can even secure coverage — and 
many cannot — the liability limits are 
lower; the retention amounts (to be paid 
by the company or individual) are higher; 
there are more exclusions from coverage; 
and all of this costs more.!3 Playing chicken 
to that egg, the incidence of litigation 
against directors and officers has been on 
the rise. All that litigating is costly. When 
the suit is successful and seems to increase 
the exposure of carriers, they back off. De- 
cisions such as Smith v. Van Gorkom, 488 
A.2d 858 (Del. 1985),'4 did not help the 
situation. There have been individual or 
industry-sponsored forms of relief,!5 but 
increasingly attention has turned to the 
state corporate laws governing indemnifi- 
cation and liability. 


The traditional system of corporate gov- 
ernance depends, in large part, upon out- 
side directors who are looked to for inde- 
pendent and objective oversight of man- 
agement and reasoned business decisions. 
However, in recent years directors have 
been subject to substantial personal liabil- 
ity judgments.'® In addition, a director’s 
job is considerably more demanding than 
it has been in the past, if only because of 
the ever-increasing amount of information 
that must be considered by them in their 
deliberations. As a consequence, directors 
are, quite logically, demanding increased 
protection from personal liability, and the 
financial underpinnings of an outside di- 
rector’s comfort were always two; the in- 
demnification statute as implemented by 
the company and D&O insurance. 

Prior to the 1987 legislative session, Flor- 
ida’s General Corporation Act, Ch. 607, had 
addressed the issue of director liability only 
indirectly in the “duty of care” provision. !7 
That statute provides, in sum, that a direc- 
tor who performs his duties in good faith, 
in a manner he reasonably believes to be 
in the best interests of the corporation and 
with such care as an ordinarily prudent per- 
son in a like position would use under simi- 
lar circumstances shall have no liability by 
reason of being, or having been, a direc- 
tor.!8, However, this provision, similar to 
that in many other states,!9 has in effect 
created a safe harbor from liability, but 
not a standard of liability for personal mone- 
tary damages.29 In addition, Florida has 
relatively little case law, compared to Dela- 
ware, explicating the standard for personal 
monetary liability.2! Enter the 1987 Flor- 
ida legislative session. 
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During the session a number of bills were 
introduced which addressed the problem 
or aspects of it. A number of bills addressed 
solely the liability of directors and/or offi- 
cers and/or volunteers of every stripe, of 
various types of not-for-profit organiza- 
tions.22 Others addressed only for-profit 
companies,” while the progenitors of the 
final bill addressed both types of entities 
and proposed substantial updating and re- 
vision of the indemnification statute.24 The 


bills represented the two basic approaches”> 
that have been taken nationally — the char- 
ter option approach, typified by Delaware’s 
law,26 and the standard of liability ap- 
proach, typified by states such as Indiana.” 
The charter option approach, in effect, per- 
mits the shareholders of a company, by 
amendment to the articles of incorpora- 
tion, to limit or restrict the liability of a 
director, for monetary damages,”® to the 
corporation or its shareholders.”9 It is an 
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option approach, since it is a choice made 
by the incorporators in the original arti- 
cles or by the board and the shareholders 
in an amendment to the articles. It is lim- 
ited, since it addresses only certain types 
of lawsuits. The standard of liability ap- 
proach, which is more helpful in states with- 
out arich history of judicial precedent, sets 
out the standards for personal liability for 
monetary damages. It is the latter approach 
which was adopted in Florida. 

Section 607.1645, which became law July 
1, 1987, sets forth the standard for per- 
sonal liability of a director for money dam- 
ages. Under the statute, a director is not 
personally liable for monetary damages to 
the corporation, a shareholder or any other 
person for any statement, vote, decision 
or failure to act, regarding corporate man- 
agement or policy, unless (1) the director 
breached or failed to perform his duties 
as a director; and (2) the breach or failure 
constitutes any one of the following: 

@A violation of the criminal law, unless 
the director had reasonable cause to be- 
lieve his conduct was lawful or no reason- 
able cause to believe his conduct was un- 
lawful;3° 

@a transaction from which he derived an 
improper personal benefit;>! 

@An unlawful dividend, distribution or 
stock repurchase under §607.144; 

®In a derivative or shareholder proceed- 
ing, conscious disregard for the best inter- 
ests of the corporation or willful miscon- 
duct; or 

@In a proceeding by another third party, 
recklessness or an act or omission commit- 
ted in bad faith, or with malicious purpose, 
or in a manner exhibiting wanton and will- 
ful disregard of human rights, safety or prop- 
erty. 

Several aspects of the statute are par- 
ticularly significant: 

1. It only covers directors acting in that 
capacity. It does not address the liability 
of a director for actions taken in another 
capacity, such as that of an officer or ma- 
jority shareholder. It does not apply to of- 
ficers, employees or agents. 

2. It does not eliminate the director’s duty 
of care, and a breach of that duty may be 
the first step in establishing personal liabil- 
ity in the statute’s two-step test which first 
requires the plaintiff to establish the direc- 
tor’s breach or failure to perform his duties 
to the corporation.*2 The duty of care is 
also important in a remedial liability con- 
text, such as an action for injunctive relief 
or for rescission, and could also be rele- 
vant in other contexts, such as director elec- 
tions, and proxy and removal contests.?3 
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3. The statute is self-implementing. It 
does not require an amendment to a com- 
pany’s articles of incorporation or other 
corporation action to be effective. 

4. The statute applies only to causes of 
action accruing on or after July 1, 1987.54 
Under Florida law, a cause of action ac- 
crues when the last element constituting 
the cause of action occurs.°5 As a result, 
in negligence or fraud-related actions, when 
a cause of action typically accrues at the 
time the plaintiff knew, or should have 
known, of the conduct which is the sub- 
ject of the action, the statute may be appli- 
cable even though the director’s act or 
omission occurred prior to July 1. 

Because it clarifies the standard of liabil- 
ity, the new statute should be considered 
in light of Florida’s constitutional right of 
access to the courts. The Florida Constitu- 
tion provides that “[t]he courts shall be 
open to every person for redress of injury 

. .” In the seminal case on right of ac- 
cess, Kluger v. White, 281 So.2d 1 (Fla. 
1973), the legislature attempted to restrict 
the right of access by establishing a mini- 
mum threshold of $550 for economic dam- 
ages, below which a person injured in an 
automobile accident would have no right 
to sue. In holding the law unconstitutional 
the Florida Supreme Court announced a 
test that the legislature must meet when it 
abolishes a common law or statutory right 
of redress. The court also noted the dis- 
tinction between abolishing a cause of ac- 
tion and merely changing a standard of 
care. In the former case, the legislature may 
not abolish such right (1) without provid- 
ing a reasonable alternative to protect the 
rights of the people to redress of injuries, 
or (2) unless an overpowering public ne- 
cessity exists and no alternative method is 
available to meet the public necessity.3° Re- 
cently, the court struck down the $450,000 
cap on noneconomic damages under the 
Tort Reform and Insurance Act of 1986 
as unconstitutionally denying claimants ac- 
cess to the courts.37 

Florida courts have approved legislation 
which “merely changes” the degree of neg- 
ligence necessary to maintain a tort action. 
Such cases do not abolish the right to sue, 
and, therefore, do not run afoul of the con- 
stitution. An example of such a case is Jgle- 
sia v. Floran, 394 So.2d 994, 995 (Fla. 
1981), in which the Supreme Court held 
that a statute granting “immunity from tort 
liability to co-employees who, while in the 
course of their employment, negligently in- 
jure other employees of the same employer, 
unless employees act with willful and wan- 
ton disregard or unprovoked physical ag- 


gression or with gross negligence,” was not 
unconstitutional as barring access to the 
courts. Prior to the legislation in question 
in that case, an employee had the right to 
bring a lawsuit against a co-employee for 
death or injuries negligently inflicted. In 
McMillan v. Nelson, 149 Fla. 334, 5 So.2d 
867 (1942), the court approved Florida’s 
“guest statute,” based on the conclusion 
that it merely changed the degree of negli- 
gence necessary for an automobile passen- 
ger to sue a driver in tort, and thus did not 
abolish the right to sue. Although courts 
have interpreted the right to access broadly, 
the new statute should not run afoul of 
the constitution, based on the reasoning 
of Iglesia and McMillan. 


The proverbial second leg of the stool 
which provides support to directors under 
Florida’s corporate law is indemnification. 
Although space does not permit a discus- 
sion of the 1987 revisions to §607.014, it 
is clear that the 1987 changes to that stat- 
ute have enhanced the ability of Florida 
corporations to protect the financial well- 
being of their directors, officers, employ- 
ees and agents. BJ 


'Fla. Laws, Ch. 87-245, amending Fa. Stat. 
§607.014 and creating §§607.1645 and .165. 

2Fla Laws Ch. 87-245, §2, relating to offi- 
cers and directors of nonprofit organizations un- 
der §501(c)(3) or §501(c)(4) or §501(c)(6), 
or of an agricultural or horticultural organiza- 
tion recognized under §501(c)(5) of the Internal 
Revenue Code of 1986. 

3Fla. Laws Ch. 87-245, §4, amending Fa. 
Star. §617.028. This section provides that the 
term “director,” for these purposes, does not in- 
clude a director appointed by the developer to 
the board of directors of acondominium associa- 
tion under Ch. 718 or a cooperative association 
under Ch. 719. 

4Fla. Laws Ch. 87-245, §7. 

5 Fla. Laws Ch. 87-245, §8. Sections 2, 7 and 
8 of the act did not create or amend a statute, 
as such. At the time of this writing, they had 
not yet been assigned a home. 

68 Del. Code Ann. §102(b)(7) (1986), adopted 
as S. 533, 133rd Del. Gen. Assembly §2 (1986). 
For an explication of the Delaware statute, see 
E. Veasey, J. Finkelstein and C. Bigler, Dela- 
ware Supports Directors with a Three-Legged 
Stool of Limited Liability, Indemnification, and 
Insurance, 42 Bus. Law. 399 at 401 (1987) (here- 
after cited as “Veasey”). 

7 According to the corporations section of 
the Office of the Secretary of State of Delaware, 
from August 1986 through June 1987, approxi- 
mately 3,300 companies filed amendments to 
their articles of incorporation to include the limi- 
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tation on directors liability permitted by the new 
statute. 

8A complete listing of the states is left to 
statisticians and determined academicians. Ex- 
amples include Indiana, Ohio, Pennsylvania, Kan- 
sas, Massachusetts, New Jersey, South Dakota 
and Georgia. 

9A statutory power is necessary, since the 
power to indemnify directors under the com- 
mon law was less than clear. See e.g., New York 
Dock Company, Inc. v. McCollom, 16 N.Y.S. 
2d 844 (S.Ct. 1939) (directors who successfully 
defended a derivative action were not entitled 
to indemnification for legal fees). All 50 states 
as well as the District of Columbia, Puerto Rico 
and Virgin Islands have legislation governing 
indemnification of directors and officers. 

The revisor’s committee also considered 
primarily the laws of Delaware, Georgia, New 
York, Texas and Virginia. 

'l See Model Business Corporation Act An- 
not. (2d ed. 1971), (Supp. 1973), (Supp. 1977) 
and (3d ed. Supp. 1986). 

12 See e.g., Veasey, supra, n. 6 at 399-401; 
FLoripa Corporate Practice, §§8.39-8.40 (The 
Florida Bar 1986). 

'3 According to an article published in August 
1986 in a 1985 study of 592 corporate boards, 
68 percent of those companies whose insurance 
policies were up for renewal experienced D&O 
premium increases averaging 362 percent. Ac- 
cording to the same article, coverage limits had 
plummeted over a one-year period from highs 
of $50 million to $150 million down to between 
$10 million and $35 million. Corporate 
Boardroom Woes Grow, 8 Nat'l L.J. 1 (August 
4, 1986). 

'4 Readers certainly do not need another sum- 
mary of Van Gorkom. See BALOTTI AND FINKEL- 
STEIN, Det. Law oF Corps. AND Bus. OrGs., §4.7 
(1986). 

'SOffshore industry mutual insurance cap- 
tives such as Bankers Insurance Company, Ltd., 
with bank member-insureds, and Directors & 
Officers Liability Insurance, Ltd., formed by mem- 
bers of the utility industry, provide traditional 
D&O coverage. Other offshore companies, such 
as Corporate Officers & Directors, provide cov- 
erage to directors and officers, but do not in- 
sure the company against amounts for which it 
is liable to indemnify. In addition, individual 
companies have established escrow arrangements 
or trust funds to provide funding for indemnity 


arrangements with their officers and directors. 

16 See Smith v. Van Gorkom, 488 A.2d 858 
(Del. 1985) (action remanded to chancery court 
to determine damages equal to the difference 
between the $55 per share paid for Trans Union 
in the approved transaction and the fair value 
of that stock. The case was subsequently set- 
tled.). 

'TFa. Stat. §607.144 also imposes personal 
liability on directors in the case of dividends, 
distributions and share repurchases in violation 
of the statute if approved by the director. 

18 Fa. Stat. §607.111 (1985). No changes to 
this provision have been made since 1981. 

'? Recently a number of states have adopted 
statutes expanding the criteria directors may con- 
sider in the decisionmaking process. See e.g., 
Pa. Stat. Ann. Tit. §8363(b) (Purdon 1986); Ind. 
Code Ann. §23-1-35-1(d) (Burns Supp. 1986); 
Ohio Rev. Code Ann. §1701.59(E)(4) (Ander- 
son 1986). 

20 See Model Bus. Corp. Act Ann. §8.30 and 
commentary (3d ed. Supp. 1986). 

21This is the quintessential good news—bad 
news area in advising corporate clients. The price 
of the standards has been a lot of litigation. 

22 See e.g., House Bills 205, 179, 254 and 409, 
and Senate Bills 654 and 963. 


23H.B 419, as originally filed, tracked the 
1986 Delaware act discussed elsewhere. See text 
at note 6, supra, and note 26,infra. 

24See H.B. 1024 and S.B. 1096. 


25One article identifies seven different legis- 
lative approaches: charter option; increased stan- 
dard of liability; expansion of right to indem- 
nify; expansion of criteria for board decision- 
making; authorization of alternative sources of 
reimbursement; expansion of nonexclusivity pro- 
vision of indemnification statutes; and monetary 
cap on liability. Hanks, State Legislative Re- 
sponses to the Director Liability Crisis, 20 Rev. 
of Secs. & Commod. Reg. 23 (Feb. 11, 1987). 

268 Del. Code Ann. § 102(b)(7)(1986). The 
Delaware statute permits a company, in its origi- 
nal articles of incorporation or by amendment 
to the articles, to limit or restrict a director’s 
liability to the company or its shareholders with 
specific exceptions. 

27Ind. Code Ann. §23-1-35-1(e)(Burns Supp. 
1986). The Indiana statute provides that a di- 
rector is liable for an act or omission if he has 
failed to comply with the statutory standard of 
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conduct for directors, and his breach or failure 
to perform constitutes recklessness or willful mis- 
conduct. 

28Other forms of relief, such as injunction 
and rescission, are not typically affected. 

29Such a limit could be, for example, a cap 
on damages. In all the proxy statements that 
we have reviewed, we have noted that the com- 
panies uniformly amend their articles to limit 
liability to the fullest extent permitted. 

30The statute provides that a judgment or 
other final adjudication against a director in a 
criminal proceeding estops the director from con- 
testing that his breach or failure to perform con- 
stitutes a violation of criminal law, but does not 
estop him from establishing the “reasonable 
cause/no reasonable cause” exception. FLA. STAT. 
§607.1645(1)(b)1, created by Fla. Laws Ch. 87- 
245, §5. 

3!For purposes of §§607.1645 and 607.014 
(the indemnification provision), §607.165 pro- 
vides that a director is not deemed to have de- 
rived an improper personal benefit from any trans- 
action if the transaction and nature of any per- 
sonal benefit derived is not prohibited by state 
or federal law or regulation, and certain other 
conditions are met. Section 607.165 is based on 
the provisions of §607.124 of the act, relating 
to director conflicts of interest, which sets forth 
circumstances under which transactions between 
acorporation and a director or an entity in which 
a director has a financial interest, shall not be 
void or voidable because of the relationship or 
interest. 

32Fia. Stat. §607.1645(1)(a), as enacted by 
Fla. Laws Ch. 87-245, §5. 

33 See Veasey, supra, n. 6 at 403. 

34Fla. Laws Ch. 87-245, §13. 

35 Stat. §95.031 (1985). 

36Ch. 87-245, §1 recites the legislature’s find- 
ings relevant to the public interest. 

37Smith v. Department of Insurance, 507 
So.2d 1080 (Fla. 1987). 
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Family Law 


Pity the Poor Child and the Practitioner: 
Handling Current Issues 
Concerning Parental Responsibility 


The current issues in Florida in the area 
of parental responsibility, or “custody,”! 
parallel general societal concerns and 
changes. Allegations of child abuse and sex- 
ual abuse? are rampant in the newspapers. 
More adults, single parents included, have 
entered cohabitation arrangements. Chil- 
dren born out of wedlock are increasingly 
being raised by their natural parents rather 
than released for adoption. In our mobile 
society, children are crossing state lines to 
spend time with the parent with whom they 
do not primarily live. With two working 
parents becoming the norm, children have 
less parental supervision and have more 
independence, including the independence 
to determine whether they are going to visit 
with a parent or deny contact. The pur- 
pose of this article is to highlight four of 
these issues and suggest direction to practi- 
tioners representing the petitioning parent, 
the responding parent, or the children.3 

1. “But he refuses to go! A 13-year-old 
should be able to make up his own mind 
whether he wants to see his parent. I just 
know that ex of mine just won't send child 
support now.” 

The practitioner representing this par- 
ent has two issues to address: (1) whether 
there is a distinction between a primary 
residential parent (hereafter PRP) willfully 
refusing to allow a child to visit the secon- 
dary residential parent (hereafter SRP) or 
failing to take action to make sure the child 
sees the SRP when the child may not wish 
to; and (2) whether the SRP can refuse 
to pay child support because of lack of con- 
tact with the child. 


by Renee Goldenberg 


In Florida, being a PRP is a privilege. 
A PRP has an “affirmative obligation” to 
the SRP to “encourage and nurture the 
parent-child relationship.” Gardner v. Gard- 
ner, 494 So.2d 500, 502 (Fla. 4th DCA 
1986). In Gardner, the court underscored 
that a PRP cannot remain neutral with re- 
gard to contact between the child and the 
SRP. The PRP must take measures to en- 
sure that the child sees the other parent 
or face serious legal sanctions and possi- 
bly the loss.of primary residence.4 

The practitioner representing either par- 
ent needs to be sensitive to the fact that 
there may be deep-rooted psychological rea- 
sons why the child may not want to see 
the SRP.5 Even in situations in which there 
is purported neutrality on the PRP’s part 
regarding the child sharing time with the 
SRP, and the PRP insists the child does 
not want to see the SRP, such a child may 
know that the PRP basically does not want 
the contact to occur. The child then pro- 
fesses the strong opinion that he or she 
does not want contact. An attorney ad li- 
tem should be appointed to represent the 
child. The attorney ad litem needs to ex- 
amine whether family counseling or me- 
diation will be effective in reestablishing 
contact between the SRP and the child. 
However, many hold the opinion that coun- 
seling is useless unless all who participate 
are sincere in their desire to seek help. If 
the PRP balks at these suggested meas- 
ures, the practitioner must be prepared to 
respond to a SRP’s petition for court-or- 


‘dered counseling or court-ordered media- 


tion. 


‘The Florida Legislature has provided a 
powerful tool for the SRP thwarted or de- 
nied contact by the inclusion of significant 
public policy statements and enforcement 
capability in the statute. See F.S. 
§61.13(2)(b)(1). F.S. §61.13(3) includes as 
one of the factors, to determine who should 
be PRP, a determination of which parent 
is more likely to allow the child frequent 
and continuing contact with the SRP. Ef- 
fective October 1, 1986, the legislature es- 
tablished F.S. §61.13(4)(c), which provides 
that when a PRP refuses to honor a SRP’s 
contact and access rights without proper 
cause, the court can award the SRP extra 
time sharing with the child to compensate 
that SRP or it can change primary resi- 
dence if that is in the child’s best interest. 

The practitioner, representing a SRP frus- 


trated in attempts to maintain a relation- 


ship with the minor child, should not wait 
until there is an accumulation of many clear 
violations. before bringing them to the at- 
tention of the court, but should, upon each 
clear and substantial violation of the.court’s 
order, present the issues to the court. The 
SRP should request: (1) more structured 
and scheduled timesharing, Young v. 
Young, 465 So.2d 652 (Fla. Ist DCA 1985); 
and/or (2) a period of extended compen- 
satory timesharing (i.e., four consecutive 
months, as in Manuel v. Manuel, 489 So.2d 
183 (Fla. 1st DCA 1986)); and/or (3) acom- 
plete change in primary residence to the 
SRP willfully deprived of contact. The 
court will usually just provide an admon- 
ishment upon presentation of the first pe- 


tition, but may be apt to do more than 
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just provide a “slap on the hand” after three 
or four motions, each presenting a clear 
and substantial violation. 

The SRP seeking a change has a two- 
part burden under Florida law. The SRP 
must not only show that the circumstances 
warrant a change in primary residence, but 
also that the best interest of the child would 
be served by the change. Crippen v. Crip- 
pen, —— So.2d —___, 12 FLW 1605 (Fla. 
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4th DCA 1987). The SRP should also be 
prepared to show the detrimental effect to 
the child if a change is not made. 

The Florida Legislature, while provid- 
ing a useful tool to the SRP, made it abun- 
dantly clear that when a PRP refuses to 
honor a SRP’s timesharing rights, the SRP 
shall not fail to pay any ordered child sup- 
port or alimony. F.S. §61.13(4)(b). In doing 
so, the legislature confirmed the majority 
of Florida cases on the issue. Notwithstand- 
ing, prior to the effective date of the amend- 
ment, there was a strong minority of cases 
which provided authority for reducing or 
terminating child support due to the PRP’s 
failure to provide timesharing, if it could 
be demonstrated that the child would not 
suffer.® Case law subsequent to the statute 
seemingly confirms this alternative means 
of enforcement, albeit innovatively by trans- 
ferring the burden from the PRP to the 
child. Riley v. Connor, __ So.2d __, 12 
FLW 1548 (Fla. Sth DCA 1987). Although 
the Fifth District Court of Appeal in Ri- 
ley reversed the trial court’s suspension of 
the father’s duty to pay support for his de- 
pendent son, until a “loving father/son re- 
lationship had been reestablished with the 
complete cooperation and full participa- 
tion of the son,” the court went on to state 
in dicta, “without attempting to delineate 
it, we recognize there is conduct, on the 
part of the child who has reached an age 
of discretion of such disrespectful and con- 
tumacious character, directed toward the 
obligator parent, which justifies the trial 
court’s coercive suspension of the obligor 
parent’s duty of support during the time 
of the child’s willful persistence in such con- 
duct.” 

Years of brainwashing, either overt or 
subconscious, arguably is a problem which 
the courts cannot effectively address. Re- 
ducing or terminating child support may only 
give the PRP an additional weapon to con- 
vince the child that the SRP really doesn’t 
care about him. Forcing contact under du- 
ress may intensify hostilities and “contu- 
macious” behavior and destroy whatever 
relationship and love remain. Unfortu- 
nately, an alternative the SRP may consider 
is not to seek relief in the courts, to con- 
tinue payment of child support, to send 
periodic communications to the child, ex- 
plaining that it presently seems better that 
contact be suspended for a period, but that 
the parent loves the child and will always 
be there for him . . . and.to wait. As the 
child matures, the SRP can only hope a 
relationship may resume in the future. 

The practitioner can attempt to prevent 
the problem by educating the client at the 
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initial interview. Shared parental respon- 
sibility should be defined, and timesharing 
alternatives examined. Each parent should 
be made aware of his or her rights and re- 
sponsibilities. A set schedule for contact 
and access is in the child’s best interest. 
Conant and Wingert, “You’d Better Sit 
Down Kids: Parents Should Help Children 
Cope With Divorce,” Newsweek, p. 58 
(August 24, 1987). A healthy PRP appre- 
ciates how important the child’s ongoing 
involvement is with the SRP and encour- 
ages and ensures contact and access for 
the emotional well-being of the child. 

2. "My ex has a new live-in. Not only 
is such behavior contrary to my religious 
beliefs, but Iam morally outraged that our 
children have to be exposed to this kind 
of contact. Do I have to continue to per- 
mit overnights? Can I have ‘friends’ stay 
over too?” 

The issues presented are extremely rele- 
vant in our permissive society. Relating to 
the area of primary residence and timeshar- 
ing, inquiry into the lifestyle and moral fit- 
ness of each parent is relevant. F.S. 
§61.13(3)(f); Claughton v. Claughton, 344 
So.2d 944 (Fla. 3d DCA 1970). Inquiry into 
sexual conduct or misconduct is relevant 
when a particular conduct has a direct bear- 
ing on the welfare of the child. Smith v. 
Bloom, 506 So.2d 1173 (Fla. 4th DCA 
1987). However, in Dinkel v. Dinkel, 322 
So.2d_ 22 (Fla. 1975), the court noted “en- 
gaging in sexual intercourse with someone 
other than one’s spouse in the same house- 
hold where the subject child is present does 
not necessarily affect the child’s welfare.” 
See also Nichols v. Nichols, 49t So.2d 617 
(Fla. Ist DCA 1986). It is up to the trier 
of fact to determine whether there is any 
bearing on the welfare of the child. If, af- 
ter an award of primary residence, the PRP 
engages in conduct or associations that ad- 
versely affect the minor child, appropriate 
orders may be entered to protect the child 
on a continuing basis. Draper v. Draper, 
403 So.2d 989 (Fla. 2d DCA 1981). 

It is prudent for the practitioner to ad- 
vise the PRP to be discreet and entertain 
only when the child is with the SRP or 
otherwise not present in the house. If not, 
the PRP might be open to argument that 
he or she is ignoring the child’s best inter- 
ests, requiring modification of primary resi- 
dence. After having to deal with two sepa- 
rate homes and the effects of contested liti- 
gation, the child in this situation might be 
more disposed to experiencing emotional 
problems. The PRP might face allegations 
that his or her personal lifestyle has be- 
come chaotic and is adversely affecting the 


child, causing the child emotional distress, 
warranting modification. Wilson v. Wilson, 
504 So.2d 1278 (Fla. Ist DCA 1986). 

The practitioner needs to take notice that 
the First District Court of Appeal in Com- 
mander v. Commander, 493 So.2d 530 (Fla. 
Ist DCA 1986), seemed to create a new 
standard concerning this issue, although 
it professed only to extending an existing 
one. The court stated that the trial court 
does not have to wait until there is a de- 
monstrable adverse effect upon a child, 
which one might conclude from “a cur- 
sory reading” of prior precedent.’ “A rea- 
sonably anticipated adverse effect on a child 
from exposure to a proposed situation or 
circumstance may be sufficient to support 
an order prohibiting such situation or cir- 
cumstances.” Jd. at 533 [Emphasis added].® 

If the minor child or children could be 
insulated from any knowledge, it would 
seem whatever either parent chooses to do 
on his or her own time is his or her own 
private business. Based on the holding in 
Commander, though, the PRP may, with 
Florida law as precedent, refuse to permit 
overnights with the SRP living with some- 
one, without having to wait until there is 
a demonstrable adverse effect on the child. 
The SRP could seek a modification of pri- 
mary residence based on the PRP’s cohabi- 
tation or sexual conduct and its potential 
effect on the children. 

3. "My girlfriend is pregnant. We have 
no intention of getting married. The prob- 
lem is that I know I am the better parent 
to have the child live with if we break up. 
How can I be sure I'll always get to be a 
part of my child’s life, and what are my 
chances at having the child live with me if 
we ever break up?” 

Since July 1, 1986, both statutory and 
case law in Florida have changed drasti- 
cally in the area of paternity and the rights 
of unwed fathers. F.S. §742.011 has been 
amended to read: “Any woman whois preg- 
nant or has a child, and any man who has 
reason to believe that he is father of a child, 
or any child may bring proceedings in the 
circuit court, in chancery, to determine the 
paternity of the child when paternity has 
not been established by law or otherwise” 
[Emphasis added]. Newly created F.S. 
§742.12, effective July 1, 1986, provides that 
either party in a proceeding to establish 
paternity can request human leukocyte an- 
tigens tests or other scientific tests that are 
generally acceptable within the scientific 
community to show a probability of pa- 
ternity. The test results are admissible as 
evidence and weighed along with other evi- 
dence of paternity of the alleged father un- 


less the statistical probability of paternity 
equals or exceeds 95 percent. A statistical 
probability of paternity of 95 percent or 
more creates a rebuttable presumption that 
the alleged father is the biological father 
of the child. 

Thus, the statute now provides that the 
putative father may bring an action under 
this statute to adjudicate paternity and 
rights, which he could not do before. Prior 
to this, a putative father had to adjudicate 
paternity and his rights in a declaratory 
judgment action. Collinsworth v. O’Con- 
nell, __. So.2d —__, 12 FLW 1367 (Fla. 
Ist DCA 1987). 


For the practitioner to protect 
either client fully and to be 
able to enforce shared 
parental responsibility and 
primary residence, it would 
seem a court order 
is necessary, establishing 
and delineating rights and 
responsibilities 


Until recently, although the courts placed 
a duty of support upon a father after an 
admission of paternity, the courts did not 
consider an unwed father similarly situated 
to an unwed mother or a married father 
in regard to child custody.? In Florida this 
unwed father now has the opportunity to 
fully participate and share parental respon- 
sibility of his child as if he were married 
to the mother. In Collinsworth, the First 
District Court of Appeal held that the 
Shared Parental Responsibility Law, F.S. 
§61.13(2)(b), was applicable to a nonmar- 
ried couple contesting the custody of their 
child. The court stated that the statute did 
not differentiate between married and un- 
married parents. It distinguished the com- 
mon law principles which recognize that 
a putative father had neither rights nor ob- 
ligations toward a child born out of wed- 
lock. However, in Collinsworth, the cus- 
tody dispute was resolved in favor of the 
mother. 

On the other hand, just one month after 
Collinsworth, the Fifth District Court of 


Appeal in Barnes v. Frazier, 509 So.2d 401 
(Fla. Sth DCA 1987), found that it was in 
the best interests of the parties’ illegitimate 
child to award primary residence to the 
father. The court extended the principles 
enunciated in Collinsworth. Not only is the 
Shared Parental Responsibility Act now 
applicable to custody actions between 
unmarried parents, its applicability obvi- 
ates the necessity of finding unfitness on 
the part of the mother in order to grant 
primary residential care to the father. “The 
trend in current jurisprudence is to treat 
both sexes equally, and the Shared Parental 
Responsibility Law is designed to achieve 
that goal in the realm of child custody,” 
whether the child is legitimate or illegiti- 
mate. 

Whether Collinsworth and Barnes will 
be reaffirmed and extended by other dis- 
tricts remains an open question. Based on 
this new trend in Florida law, the practi- 
tioner can assure this client that he has the 
opportunity, just as if he were married to 
the mother, to retain all the rights and re- 
sponsibilities of sharing child rearing, and 
without having to prove the mother unfit. 
The determination of PRP would be ac- 
cording to F.S. §61.13, the Shared Parental 
Responsibility Act, and the 10 factors de- 
lineated in subsection (3). 

4. "My spouse has moved out and taken 
a job in Georgia which is supposed to be 
temporary. We're not going through a di- 
vorce ... yet. 1am supposed to send the 
kids up there for a visit, but I am scared 
that they won't come back. What are my 
rights and responsibilities now that we're 
living apart? How can I protect myself and 
the kids?” 

The issues presented afford the practi- 
tioner an opportunity to prevent a poten- 
tially dangerous situation to this parent. 
First, the issue of the rights and responsi- 
bilities of parents regarding their minor chil- 
dren when the parents may be living apart, 
but have not yet filed any action, needs 
to be examined. 

Effective October 1, 1986, the Florida 
Legislature added a definitional section to 
Ch. 61. F.S. §61.046. The definitions of 
shared parental responsibility and sole pa- 
rental responsibility have been deleted from 
F.S. §61.13 and added to this definitional 
section and were significantly changed by 
the addition by two seemingly innocuous 
words, “court-ordered relationship.” 
Shared parental responsibility is now a 
court-ordered relationship in which both 
parents retain full rights and responsibili- 
ties with respect to their child and in which 
both parents confer with each other so that 


THE FLORIDA BAR JOURNAL/NOVEMBER 1987 47 


major decisions affecting the welfare of the 
child are determined jointly. Sole parental 
responsibility is now a court-ordered rela- 
tionship in which one parent makes deci- 
sions regarding the minor child. F.S. 
§61.046(11) and (12) [Emphasis added]. 
Arguably, there is no legal or enforce- 
able responsibility on the part of one parent 
to keep the other parent informed and in- 
volved in the children’s lives if no action 
has been filed in court.!° Similarly, a par- 
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ent who has moved out of the marital 
home, in which the other parent and chil- 
dren are residing, seemingly cannot enforce 
the rights and responsibilities of shared pa- 
rental responsibility without seeking acourt 
order establishing those rights and respon- 
sibilities. Whether the legislature intended 
this to be the result, the inclusion of these 
words creates an issue of interpretation. 
For the practitioner to protect either cli- 
ent fully and to be able to enforce shared 
parental responsibility and primary resi- 
dence, it would seem a court order is nec- 
essary, establishing and delineating rights 
and responsibilities. 

The next issue is whether to allow the 
children to leave Florida to visit the other 
parent. The Uniform Child Custody Juris- 
diction Act, F.S. §61.1302, provides that 
the home state of the child is the state in 
which the child lived for the six months 
immediately preceding the action involved. 
If the family had been in the State of Flor- 
ida for six months, Florida is the home 
state of the child. F.S. §61.1306(5). The 
newly established F.S. §61.046(1) now de- 
fines PRP as the “custodial parent.” The 
addition of this definition is significant. as 
other states, and even police agencies within 
our state, did not know how to define the 
term primary residential parent and would 
not enforce Florida orders. 

The practitioner must establish that the 
parent in Florida is the PRP and the cus- 
todial parent for the purposes of the Uni- 
form Child Custody Jurisdiction Act, thus 
clearly establishing jurisdiction in Florida. 
The practitioner may seek to obtain an 
agreed order from the other parent that 
Florida is the children’s home state, and 
that the children shall be returned to the 
State of Florida under penalty of not only 
the State of Florida’s kidnapping laws, but 
the federal kidnapping statutes. See F.S. 
§787.04 and the Federal Parental Kidnap- 
ping Prevention Act, 28 USC §1738A. At 
the least before the children are permitted 
to leave the state, the practitioner should 
obtain a temporary injunction establish- 
ing the above and requiring the return of 
the children after the contact.!! 

Even with this protection, decisions in 
Florida, as well as decisions in other states, 
have interpreted the “emergency provision” 
of the Uniform Child Custody Jurisdiction 
Act as authorizing the exercise of jurisdic- 
tion in the noncustodial parent’s state, when 
there are allegations of abuse committed 
by the custodial parent. F.S. §61.1308. The 
parent in the other state may still, upon 
arrival of the child in that state, claim such 
abuse for emergency jurisdiction to keep 
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the children out of Florida. 

If, despite any preventative measures,!2 
the parent disappears or refuses to return 
the child, the practitioner and the Florida 
parent must then move quickly. If where- 
abouts are unknown and finances permit, 
a private investigator should be hired. In 
Florida, the police will require a certified 
copy of the court order and proof of knowl- 
edge of the order on the part of the missing 
parent to proceed. If the last custody or- 
der just says “frequent and continuing con- 
tact with the secondary residential parent,” 
the police may not act. Next, the practi- 
tioner needs to contact juvenile task force 
of the state attorney’s office and to pre- 
pare a motion for contempt. Unfortunately, 
the remedies in contempt are only misde- 
meanors, and if the “noncustodial” parent 
has gone outside the boundaries of Flor- 
ida, he or she cannot be extradited on a 
misdemeanor. 

The Florida parent must immediately pre- 
pare a detailed affidavit for the various 
authorities and the court. It should include 
information as to the circumstances of the 
taking, including names and addresses and 
telephone numbers of witnesses who can 
be contacted; how the custodial parent 
knows the noncustodial parent was the one 
who took the child; evidence or proof that 
the noncustodial parent has personal knowl- 
edge of the custody order (preferably by 
return of service); facts about the parent’s 
status and possible location; the situation 
of custody; whether any litigation is now 
pending; and whether there are any out-of- 
state orders. Constant contact with. the 
authorities is recommended. Other alter- 
native measures include informing the chil- 
dren’s local school to pass on immediately 
any information of school record requests 
and filing with missing children’s bureaus.!3 
If an action had not yet been filed in court 
in Florida prior to the children leaving the 
state, see F.S. §61.13(2)(a). 

Unfortunately, even if the Florida par- 
ent knows where the children are, and ex- 
pedited process is requested in the Florida 
courts, the action in Florida and any ac- 
tions instituted by the other parent in an- 
other state take time. The delay in obtain- 
ing the return of the children to Florida 
can be extensive.!4 Actions may be pend- 
ing in two or more states simultaneously. 
The practitioner can, based on the Uni- 
form Child Custody Jurisdiction Act, re- 
quest that the judge in Florida communi- 
cate with the out-of-state judge regarding 
jurisdiction. Having the other state decline 
jurisdiction, even emergency jurisdiction, 
is imperative. Prior preparation by the par- 
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ent and practitioner can help expedite a 
situation fraught with emotional turmoil, 
frustration and expense. When the return 
of the child is obtained, the practitioner 
should seek sole parental responsibility for 
the Florida parent, a permanent injunc- 
tion and supervised contact with the other 
parent. Actions, such as those of the out- 
of-state parent, clearly demonstrate reck- 
less disregard for the best interests and 
welfare of the child. 


Conclusion 

When dealing in the area of the Shared 
Parental Responsibility Act, as in other 
areas of family law which are highly emo- 
tionally charged, the attorney must be 
knowledgeable in the law to advise the cli- 
ent properly on protecting his or her rights, 
to protect the children and to prevent po- 
tentially traumatic litigation. Education is 
the key to prevention of problems. Much 
of the advice in this article goes beyond the 
legal minimum to include the practical 
aspects and basic commonsense ideas. 

The four issues presented are areas 
fraught with harmful time delays, frustra- 
tion and expense for the parents and guilt, 
insecurity, brainwashing, fear, manipula- 
tion and intimidation for the child. These 
are often no-win situations. 

The practitioner needs to think not only 
offensively and defensively, but also must 
be very creative in dealing with these four 
current issues in the area of parental re- 
sponsibility in Florida.!5 gj 


'“Custody” is now an antiquated term. The 
courts in Florida have begun to confirm the 
change in semantics used in orders by practitio- 
ners, and among litigants and families. See Ra- 
din v. Radin, 497 So.2d 658 (Fla. 3d D.C.A. 
1986). Shared parental responsibility and F.S. 
§61.13(2)(b)(2) requires that the court consider 
and resolve disputes pertaining to parental re- 
sponsibility and draft orders thereon in language 
reflecting shared parental responsibility. The term 
primary residential parent should be used in- 
stead of custodial parent. The term secondary 
residential parent should be used instead of non- 
custodial parent. The word visitation should be 
deleted from the practitioner’s vocabulary. Fre- 
quent and continuing contact or timesharing 
should be used. Introduction to new vocabu- 
lary is the first opportunity the practitioner has 
to educate his client as to the law in Florida: 
Achild lives more of the time with a PRP, shares 
time with the SRP and both parents share pa- 
rental rights and responsibilities. 

2 See Miller, A. Matthew, A Matter of Foul 
Play, XII THE FAMILY LAW COMMENTATOR | 
(April 1987), for a comprehensive analysis of 
the issue of a false allegation of sexual abuse. 
See also In the Interest of N.C., C.P., and C.P., 
479 So.2d 200 (Fla. Ist D.C.A. 1985), in which 
the appellate court ruled that the trial court had 
erred in excluding evidence in the form of a let- 


ter that was directly related to the issue of al- 
leged sexual abuse and the father’s fitness to 
be PRP of the minor children. 

If an allegation of sex abuse is made against 
a parent, the accused parent is immediately de- 
nied ali contact with the child. The practitioner 
needs to be involved fully in the process by re- 
maining in contact with the investigation team, 
the state attorney’s office and H.R.S. to expe- 
dite the investigation. The faster the investiga- 
tion is concluded, the faster the child may see 
the parent. The practitioner should try to have 
the child videotaped immediately, as the only 
reason that the accused parent is forbidden to 
see the child is because of a potential “taint” 
on the investigation. A petition for supervised 
contact should be filed. An attorney ad litem 
should be appointed for the child. F.S. 
§827.07(16) provides that counsel as a guardian 
ad litem must be appointed in child abuse judi- 
cial proceedings. In other instances appointment 
is left to the discretion of the court. In the Inter- 
est of D.B., 385 So.2d 83 (Fla. 1980). The practitio- 
ner representing the accused parent should ask 
for a court order to keep the issue litigated in 
one court and not divided among civil, juvenile 
and criminal courts. As in other hotly contested 
areas in family law, prevention is the best medi- 
cine. The SRP should maintain pictures and vid- 
eos of himself/herself with the children, and with 
neighbors and friends. See also Newstein v. 
Newstein, __ So.2d __, 12 FLW 693 (Fla. 4th 
D.C.A. 1987). 


3See Yurgel v. Yurgel, __ So.2d __, 12 
FLW 1046 (Fla. 4th D.C.A. 1987), in which the 
trial court was faced with a contested custody 
battle over three children from six to 11 years. 
Each parent was clearly a fit and proper person 
to be PRP. Associate Judge Murray Goldman 
reflected in his concurrence that the children 
would be most affected yet, “Who represented 
the children? No one! Who did the children have 
to place their case before the court? No one! 

“I believe that in a truly contested custody 
battle, the objects of the battle should have a 
voice in their future. I believe the trial judge 
should see to it that they are protected by inde- 
pendent counsel. The trial judge is guided by 
‘the best interest of the children,’ based on the 
evidence presented by two diametrically opposed 
interests who may or may not put the children’s 
interest first. It would be preferable for this to 
be accomplished by the appointment of an at- 
torney ad litem who will be there to advocate 
the children and only the children’s best inter- 
est. 

“I take this opportunity to urge all trial judges 
handling custody disputes to seriously consider 
such an appointment.” 

4The practitioner can give the PRP some 
practical means to bring himself or herself into 
compliance. The PRP can be encouraged to main- 
tain a calendar or diary of scheduled timeshar- 
ing and contact between the minor child and 
the SRP. Such a calendar prominently located 
in the home can provide an outline to the child 
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of when the child is to share time with the SRP. 
The PRP can also record in a diary his or her 
efforts to encourage contact with the SRP. If 
kept contemporaneously, as a regularly con- 
ducted practice, the calendar and/or diary may 
be entered as evidence under the business re- 
cords exception to the Hearsay Rule of the Flor- 
ida Rules of Evidence, §90.803. The practitio- 
ner representing the SRP should recommend 
the maintenance of a diary and/or calendar of 
attempted contacts as well. 

5 See Gardner, Richard A., Recent Trends 
in Divorce and Custody Litigation, ACADEMY 
Forum, 29(2); 3-7, 1985, a publication of the 
American Academy of Psychoanalysis. Dr. Gard- 
ner uses the term, parental alienation syndrome 
to describe a disturbance in which children are 
consciously or subconsciously alienated from one 
parent. According to Dr. Gardner, “The parent 
who expresses neutrality regarding visitation is 
essentially communicating criticism of the non- 
custodial parent. . . ‘Neutrality’ essentially com- 
municates to the child the message the noncus- 
todial parent cannot provide enough affection, 
attention, and other desirable input to make a 
missed visitation a loss of any consequence.” 

®Gardner v. Gardner, 494 So.2d 500, 503 
(Fla. 4th D.C.A. 1986); Wing v. Wing, 464 So.2d 
1342 (Fla. 4th D.C.A. 1985); Clayton v. Clay- 
ton, 380 So.2d 1143 (Fla. Ist D.C.A. 1980); Por- 
ter v. Porter, 401 So.2d 832 (Fla. Ist D.C.A. 
1981); Gordon v. Gordon, 368 So.2d 1356 (Fla. 
4th D.C.A. 1979). 

7Walden v. Walden, 483 So.2d 87 (Fla. Ist 
D.C.A. 1986); Nichols v. Nichols, 491 So.2d 617 
(Fla. 1st D.C.A. 1986); Hadley v. Cox, 470 So.2d 
735 (Fla. Sth D.C.A. 1985); Beaman v. Beaman, 
393 So.2d 19 (Fla. 3d D.C.A. 1981); Hackley 
v. Hackley, 380 So.2d 446 (Fla. 5th D.C.A. 
1979). 

8 The court went on to say, “Contrary to what 
some may believe and contrary to what might 
be inferred from some of the case authorities, 
. . . the courts have not reached the level of 
impotency in protecting and preserving the insti- 
tutions of marriage and the family that they are 


powerless to prevent impressionable young chil- 
dren from being thrust into the middle of a co- 
habitation living arrangement . . . which would 
tend to foster the development of a distorted 
view by such children of acceptable norms of 
family life in our society.” Jd. at 532. 

9See Kendrick v. Everheart, 390 So.2d 53 
(Fla. 1980); DeCosta v. North Broward Hospi- 
tal District, 497 So.2d 1282 (Fla. 4th D.C.A. 
1986). See also FLA. STAT. §744.301(1). 

'0The parent who has moved out still is the 
legal guardian of his children pursuant to com- 
mon law and F.S. §744.301. See FLA. STAT. 
§61.13(2)(b)3. 

'l\E.S. §787.04, which makes child snatching 
a felony, is a very difficult statute for the practi- 
tioner to proceed under. It is suggested that the 
exact language from 787.04 be added to the or- 
der. Under this statute, the practitioner must 
show that the “noncustodial” parent has per- 
sonal knowledge of the order. The court order 
must be personally served upon the noncusto- 
dial parent. Even if the arrangement is by agree- 
ment, there should be a provision to provide 
that the agreement is entered as an order of the 
court, again, which order should be personally 
served upon the other parent. 

!2 Before the children leave Florida, the prac- 
titioner can recommend the following as pro- 
tection and potential evidence against the other 
parent attempting to allege abuse and need for 
emergency jurisdiction in a foreign state to pre- 
vent the child’s return: that the parent takes the 
child to his family doctor for a complete physi- 
cal and report of clean bill of health before he 
leaves the state; that the parent take pictures 
or videotapes of the child with friends and neigh- 
bors as witnesses that the child was in good physi- 
cal and mental condition before he left the state; 
that the parent introduce himself at the local 
police station, leave a copy of the injunction 
for return of the child to the state and pictures 
of the child; that the parent have the children 
memorize their telephone number and address 
to be able to call home; that the children’s fin- 
gerprints be taken. A file should be created that 
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RUSHING 


“Looks like they’ve called in the grand jury... .” 


include current pictures, fingerprints, other iden- 
tifying features; a copy of the doctor’s medical 
report; certified copies of any court orders en- 
tered; a copy of the Florida Uniform Child Cus- 
tody Jurisdiction Act; a picture of and any cor- 
respondence from the noncustodial parent as 
evidence of whereabouts and handwriting. This 
file will then be ready, if necessary, for the authori- 
ties. 

'3 Some helpful telephone numbers for a prac- 
titioner to keep on file are as follows: Missing 
Children’s Bureau in Washington, D.C., direc- 
tor of legal and technical assistance, (202) 634- 
1826; Florida Department of Law Enforcement 
Missing Children’s Clearing House, 1-800-342- 
0821; Broward HRS Parent Locator Service, 
467-4352; Child Find, Inc., 1-914-255-1848; Child 
Find of Canada, 1-800-387-7962; Canadian Cen- 
ter for Missing Children, 1-403-422-4698; Ca- 
nadian Solicitor General’s Office, director of pa- 
rental kidnapping, 1-613-991-2815. See Shutter, 
Steven, Parental Kidnapping Prevention Act- 
Panacea or Toothless Tiger, FLA. B. J. (June 
1981). 

14 See De La Pena f/k/a Torrone v. Torrone, 
467 So.2d 336 (Fla. Sth D.C.A. 1985). The par- 
ent might want to obtain a book which gives 
creative ideas for keeping in frequent contact 
with the child until the child’s return. NEWMAN, 
GEORGE, ONE HUNDRED Ways To BE A LONG 
DISTANCE SUPER DaD. This book is available 
from Blossom Valley Press, P.O. Box 4044, Blos- 
som Valley Station, Mountain View, California 
94040. The price is $6.95 post paid. 

'5For discussion of other new topics in the 
area of family law such as surrogate parenting, 
the constitutionalization of family law, third 
party privacy rights, religious practices and its 
effect on child custody, the child’s right to coun- 
sel in custody cases and the right to travel, see 
Hot Topics in Family Law, published by The 
Florida Bar, Continuing Legal Education Com- 
mittee and the Family Law Section (1987). 
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Tax Law Notes 


New Florida Statute Protects Retirement 
Plan Assets from Claims of Creditors 


by E. Jackson Boggs and Steven K. Barber 


Although the 1987 Florida Legislature’s 
passage of a sales tax on services seemed 
to receive all the press attention, many less 
publicized pieces of legislation may ulti- 
mately have more legal significance. Among 
these is a new statute designed to protect 
retirement plan interests from the claims 
of creditors of the plan participant or bene- 
ficiary.! The statute was designed to over- 
tule legislatively two federal court decisions 
which allowed bankruptcy creditors of a 
sole proprietor and a sole shareholder to 
reach plan assets. These court decisions also 
threatened the federal tax qualification of 
all Florida Keogh retirement plans involv- 
ing a sole proprietor and all Florida cor- 
porate retirement plans involving a sole 
shareholder (or for that matter any plan 
in which the entity sponsoring the plan is 
controlled by one person). 

This article will discuss the need for the 
new statute, describe the process of its en- 
actment and explain its anticipated effect. 


Background 

Assets held in trust under the terms of 
a retirement plan qualified under the In- 
ternal Revenue Code have traditionally 
been considered exempt from the claims 
of creditors of plan participants or benefi- 
ciaries. The Internal Revenue Code requires 
that a retirement plan prohibit the assign- 
ment or alienation of plan benefits as a 
condition of qualification.” Thus, trusts es- 
tablished to hold retirement plan assets 
have always included “spendthrift” lan- 
guage. 

Spendthrift clauses have clearly been en- 
forceable in Florida, at least when the bene- 
ficiary to be protected did not establish or 


control the trust. In addition, federal bank- 
ruptcy law recognizes spendthrift clauses 
enforceable under state law.* Since quali- 
fied retirement plan trusts were required 
by the tax laws to contain spendthrift 
clauses, they were so drafted; and since Flor- 
ida law and federal bankruptcy law both 
respected the spendthrift clauses, it seemed 
obvious that the interests of participants 
and beneficiaries in such plans would be 
exempt from claims of their creditors. 

Unfortunately, this reasoning was not 
so obvious to federal bankruptcy judges 
sitting in Florida. In two cases, Florida bank- 
ruptcy court decisions permitting retirement 
plan assets to be reached by creditors of a 
plan participant were affirmed by the court 
of appeals: In re Witlin, 640 F.2d 661 (Sth 
Cir. 1981), and Jn re Lichstral, 750 F.2d 
1488 (11th Cir. 1985). 

Witlin involved a self-employed physi- 
cian who established and contributed to a 
Keogh plan. The physician went into bank- 
ruptcy. The bankruptcy judge included the 
physician’s interest in the Keogh plan in 
the bankruptcy estate, making the interest 
subject to the claims of creditors. 

The physician appealed to the Fifth Cir- 
cuit and argued that the Keogh plan assets 
were held by a trust which included spend- 
thrift language. However, the court noted 
that the physician as employer had estab- 
lished the plan and, therefore, had, in effect, 
tried to create a spendthrift trust for his 
own benefit, which would be unenforce- 
able under Florida law. The ruling of the 
bankruptcy judge was affirmed. 

Witlin made tax lawyers unhappy. Yet 
the conclusion made sense because the 
debtor had effectively created the trust for 


himself. Only when the Lichstral case ex- 
tended that principle to the interest of a 
sole shareholder under a corporate plan 


‘did tax lawyers become greatly concerned. 


Lichstral involved a bankrupt Florida 
orthopedic surgeon. The surgeon had set 
up a professional association of which he 
was the sole shareholder, officer and direc- 
tor. The professional association had two 
pension plans. Both were qualified under 
the Internal Revenue Code, and so both 
involved trusts with spendthrift clauses. The 
surgeon, as an employee of the professional 
association, was a participant in both plans. 

When the surgeon went into bankruptcy, 
the bankruptcy judge included his retire- 
ment plan interests in the bankruptcy es- 
tate. The surgeon appealed and argued that 
the spendthrift clauses in the pension trust 
agreements protected his interests from credi- 
tors. The 11th Circuit affirmed the bank- 
ruptcy judge on the simple ground that the 
pension trusts were not valid spendthrift 
trusts under Florida law. 

In coming to this conclusion, the appeals 
court noted that the surgeon, “as sole offi- 
cer and director” of the professional asso- 
ciation, had the power to terminate or 
amend the trusts. The court, therefore, de- 
nied spendthrift status because the doctor 
had “absolute dominion” over the trusts. 
In reaching this conclusion, the court ig- 
nored (without explanation) the separate 
legal existence of the professional corpo- 
ration. Since the court found that Florida 
law denied spendthrift status to the pen- 
sion trusts, the court found that the bank- 
ruptcy statute recognizing spendthrift trusts 
did not exempt the surgeon’s interests from 
inclusion in the bankruptcy estate. 
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Both Witlin and Lichstral caused two 
problems in the area of retirement plans. 
The first problem was obvious: a self-em- 
ployed controlling owner-participant in a 
Keogh plan, or the sole (or controlling) 
shareholder-participant in a corporate plan, 
suddenly had an interest subject to claims 
of creditors (although the interests of other 
participants in such plans would apparently 
still be exempted). 

The second problem was less obvious, 
but potentially more serious. As noted 
above, the federal tax laws require a valid 
spendthrift clause in trust provisions for 
the qualification of a retirement plan. If 
the spendthrift clause is invalid, even as 
to only one participant, the plan is pre- 
sumably not a qualified plan under §401(a) 
of the Internal Revenue Code. Lack of quali- 
fication generally means that the corpora- 
tion may not deduct its contributions to 
the plan, that earnings of the plan would 
be currently subject to income tax, and that 
participants in the plan (even those cov- 
ered by the spendthrift clause) might well 
be taxable on contributions made on their 
behalf under the doctrine of constructive 
receipt. There would also be the potential 
loss of favorable tax treatment with respect 
to certain plan distributions. 


Statutory Relief 

To solve the problems caused by Witlin 
and Lichstral, the 1987 Legislature took a 
simple approach: it enacted a new Florida 
statute exempting from claims of creditors 
the interests of participants or beneficiar- 
ies in retirement plans. The key language 
of F.S. §222.21(2)(a) reads as follows: 
[A]ny money or other assets payable to a par- 
ticipant or beneficiary from, or any interest of 
any participant or beneficiary in, a retirement 
or profit-sharing plan that is qualified under sec- 
tion 401(a), section 403(a), section 403(b), sec- 
tion 408, or section 409 of the Internal Revenue 
Code of 1986, as amended, is exempt from all 
claims of creditors of the beneficiary or partici- 
pant. 

This exemption is broadly drafted so 
that it applies not only to Keogh or corporate 
pension plans of the type involved in Witlin 
and Lichstral, but also to profit-sharing 
plans, stock bonus plans, employee stock 
ownership plans, individual retirement ac- 
counts, individual retirement annuities, quali- 
fied annuity plans, Section 403(b) annui- 
ties and simplified employee pension plans. 

The sole exception to the new statutory 
exemption is assets subject to a qualified 
domestic relations order.5 

The authors’ firm was active in drafting 
this legislation and seeking its passage. 
When it was decided to seek remedial leg- 


islation, California, Hawaii and Kansas had 
similar statutes. 

It was the belief that the Kansas stat- 
ute® was simple, straightforward and did 
not appear to require judicial interpreta- 
tion; therefore, the new Florida law was 
based primarily upon the Kansas statute. 


Conclusion 

The court decisions in Witlin and Lich- 
stral not only subjected certain retirement 
plan interests to claims of creditors, an 
event which would not have been foreseen 
by those establishing the plans, but also 
threatened the tax qualification of all plans 
involving a sole proprietorship or single 
shareholder corporation (and under the rea- 
soning of those decisions, any plan where 
the entity sponsoring the plan is controlled 
by one person). The new legislation should 
solve both problems. It should protect from 
creditors interests in all types of tax-quali- 
fied retirement plans (including corporate 
plans, Keogh plans and individual retire- 
ment accounts). It should also avoid the 
automatic disqualification problem which 
these cases might have wrought. 

These new statutes went into effect on 
October 1, 1987. They apply to any pro- 
ceeding filed on or after that date. J 


'Fla. Laws 1987, ch. 87-375, §1 creating Fia. 
Stat. §222.21(2). 

226 U.S.C. § 401(a)(13) added by the Employee 
Retirement Income Security Act of 1974 
(ERISA), Public Law 93-406. 

3See e.g., Croom v. Ocala Plumbing & Elec- 
tric Co., 62 Fla. 460, 57 So. 243, 244-45 (1911). 

411 U.S.C. §541(c)(2). 

SFia. Stat. §222.21(2)(b). This provision does 
not run afoul of the federal tax laws; the Retire- 
ment Equity Act of 1984 amended §401(a)(13) 
of the Internal Revenue Code to provide that 
the anti-alienation provisions of that section do 
not apply to plan assets which are subject to a 
qualified domestic relations order. 

Kan. Stat. Ann. §§60-2308 and 60-2312. 
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Real Property, Probate 
and Trust Law 


The “Lock-Out Rule”: 


A Solution for Time-Share Condominium Management 
by Robert J. Webb and Robert S. Hoofman 


One of the most frustrating problems fac- 
ing condominium time-share management 
in Florida today is the inability of man- 
agement to collect maintenance fees from 
many delinquent unit week owners. The 
sources of the problem are the lack of ex- 
press statutory remedies which provide an 
effective means for managing entities to re- 
cover these delinquent fees as well as the 
construction given to the statutes regulat- 
ing time-share condominium management 
by the state regulatory authority backed 
by two district courts of appeal. The solu- 
tion proposed by this article is an amend- 
ment of the pertinent regulatory statutes 
which would permit an effective remedy 
commonly known as the “lock-out rule” 
to be employed by resort management. 


Background on Time-Share 
Condominium Management 

The management of Florida time-share 
condominiums is governed by both the Flor- 
ida Real Estate Time-Sharing Act 
(FRETSA)! and by the Florida Condomin- 
ium Act.? The managing entity of any Flor- 
ida condominium is the condominium as- 
sociation (the association),3 which in turn, 
may or may not employ professional man- 
agement. The association is governed by 
a board of directors, the board being com- 
prised of a combination of developer rep- 
resentatives and unit or unit week owners, 
the mix depending upon the degree to 
which the developer has sold out the re- 
sort.4 

The primary function of the association 
is to provide a vehicle through which the 
common elements of the condominium 
may be maintained.) This function is made 
possible through the exercise of the asso- 


ciation’s power to assess for common ex- 
penses,® usually called “maintenance fees” 
for time-share condominiums,’ and its 
power to regulate the use® and repair? of 
the common elements. Time-share manag- 
ing entities are also required by statute to 
act as the agent of the time-share owners 
for the purpose of the assessment and col- 
lection of ad valorem real estate taxes.!° 
The board of directors of the association 
has a fiduciary duty to act in the best in- 
terests of the purchasers of the time-share 
plan,'! including matters concerning the 
collection of maintenance fees. !2 


The Basis of the Collection 
Problem 

If unit week owners fail to pay their main- 
tenance fees on time, the association has 
two primary remedies which are expressly 
provided by statute: an action to foreclose 
an assessment lien and a personal action 
against the delinquent owner.!3 These reme- 
dies have proven to be illusory as a rule 
for time-share associations because of the 
nature of most time-share purchase-money 
financing and as a result of the fractionali- 
zation of common expense assessments. 

The lien which is provided to associa- 
tions to secure the payment of delinquent 
maintenance fees is one which attaches to 
the unit week in question at the time of 
recording of the lien among the public re- 
cords.!4 Since the overwhelming majority 
of time-share purchasers finance their pur- 
chases rather than pay cash, the recorded 
association assessment lien is generally jun- 
ior to a purchase-money mortgage already 
in place. Furthermore, the Condominium 
Act provides that upon foreclosure of a 
first mortgage, the purchaser of the encum- 


bered unit (week) at foreclosure sale avoids 
liability for all assessments for common ex- 
penses attributable to the unit week which 
became due prior to the acquisition of ti- 
tle by the foreclosure sale purchaser, with 
the unlikely exception of those delinquent 
assessments which were secured by a claim 
of lien recorded prior to the first mort- 
gage.!5 Therefore, the association lien is 
doubly emasculated and generally not 
worth the trouble and expense of foreclos- 
ing.!6 

Similarly, the alternative of a personal 
action against the delinquent unit owner 
makes little sense for the association. 
Although the personal action may be 
brought without regard to the rights of a 
purchase-money mortgagee, the result is 
only a money judgment which must then 
be levied against leviable property of the 
owner with all of the attendant expenses 
and problems, including locating the prop- 
erty of the debtor and risking discharge 
through bankruptcy. These risks, coupled 
with the relatively small amount of main- 
tenance fees allocated to a given unit week 
and the legal expenses connected with ob- 
taining a money judgment, usually elimi- 
nate the personal action as a realistic asso- 
ciation remedy. 

The best opportunity for collection arises 
when the delinquent owner arrives at the 
resort to use his unit week. A collateral 
problem for the association, however, is 
the fact that many delinquent owners fre- 
quently do not use their unit week, choos- 
ing instead to exchange it!’ or to rent it. 
The association is, therefore, faced with at- 
tempting to collect from an exchanger or 
lessee who has arrived at the resort with 
no knowledge of the delinquency and ex- 
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pecting to have a good time after paying 
value for the use rights. The express statu- 
tory remedies discussed above provide no 
relief to the association in these situations. 


The “Lock-out Rule” as an 
Association Remedy 

A time-share condominium is governed 
by four primary sources of authority: 
FRETSA and the Condominium Act and 
the administrative rules promulgated there- 
under; the declaration of condominium of 
the resort; the articles of incorporation and 
bylaws of the association; and the rules and 
regulations governing the use of the com- 
mon elements which may be promulgated 
from time to time by the board of direc- 
tors of the association. 

The declaration of condominium gener- 
ally serves as a declaration of covenants 
and restrictions concerning the use and oc- 
cupancy of the units and the common ele- 
ments.!8 These restrictions run with the 
land and are enforceable as equitable ser- 
vitudes until the condominium is termi- 
nated.!9 The articles of incorporation and 
bylaws of the association govern the op- 
eration of the association and are required 
to be included as an exhibit to the recorded 
declaration of condominium.2° Among 
other provisions, the bylaws may provide 
for a method of adopting and amending 
rules and regulations governing the use of 
the common elements; restrictions on the 
use of the common elements; and any other 
provisions not inconsistent with the Con- 
dominium Act or with the declaration of 
condominium.?! 

Among the many covenants and restric- 


tions frequently found in some form in Flor- 
ida time-share declarations of condomin- 
ium, bylaws or management agreements are 
provisions which essentially state that any 
unit week owner who is delinquent in the 
payment of maintenance fees assessed to 
him may not use the common elements or 
facilities of the condominium until such 
time as the delinquency, together with any 
accrued interest and late charges, is fully 
paid. A regulation of this type is known 


Instead of being rendered 
impotent to deal with delinquent 
owners who refuse to meet their 
common obligations, the lock-out 

rule furnishes the association 
with a means of effectively 
preventing the delinquent owner 
from benefitting from his 
omission 


in the industry as the “lock-out rule” be- 
cause its practical effect when enforced is 
to deny the delinquent owner access to his 
unit. The lock-out rule is frequently ex- 
pressly or impliedly extended to include 
guests, exchangers and lessees of the delin- 
quent owner. 

The practical benefits of the lock-out rule 
for the association are significant. Since 
time-share condominiums are much more 
in the nature of a hotel than a residential 
condominium, the burden of ensuring 


prompt maintenance fee payment must nec- 
essarily shift from the association to the 
owners. Instead of being rendered impo- 
tent to deal with delinquent owrers who 
refuse to meet their common obligations, 
the lock-out rule furnishes the association 
with a means of effectively preventing the 
delinquent owner from benefitting from his 
omission. Furthermore, the remedy is im- 
mediately available to the association rather 
than being subject to extensive and expen- 
sive legal process. For associations which 
are on the brink of insolvency because of 
widespread delinquencies, the lock-out rule 
can make the difference between the re- 
sort remaining open or closing. 


Regulatory challenge of the 
Lock-Out Rule 

The Division of Florida Land Sales, Con- 
dominiums and Mobile Homes of the De- 
partment of Business Regulation (the divi- 
sion) is charged by both FRETSA and the 
Condominium Act with enforcing and en- 
suring compliance with the provisions of 
those statutes.22 In response to two peti- 
tions by time-share associations and devel- 
opers for an administrative declaratory state- 
ment?3 on the issue of the enforceability 
of the lock-out provisions of the resorts, 
declarations of condominium and bylaws, 
the division issued declaratory statements 
finding the lock-out provisions to be in- 
consistent with the Condominium Act and, 
therefore, unenforceable. 

In issuing its statement in Dover House 
Condominium Association, Inc., et al. v. 
Division of Florida Land Sales, Condo- 
miniums and Mobile Homes,”4 the divi- 
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sion found that an Association may only 
exercise those powers which are specifically 
enumerated in the Condominium Act. 
The division also found that the fact that 
the Condominium Act specifically enumer- 
ates the remedies of lien foreclosure and 
personal action implies that no other reme- 
dies were intended by the legislature to be 
conferred upon associations.” The division 
also distinguished the portions of the Con- 
dominium Act which expressly permit by- 
laws and rules which restrict the use of the 
common elements, finding that this grant 
of authority was intended to deal with re- 
strictions “on the timing and manner of 
use of the common elements, as opposed 
to an outright prohibition of their use.”27 
Based upon these findings, the division con- 
cluded that the lock-out provisions of the 
resort’s declaration of condominium and 
bylaws were unenforceable under the Con- 
dominium Act. The division did not ad- 
dress the issue of whether the lock-out pro- 
visions were enforceable under the provi- 
sions of FRETSA and were, therefore, en- 
titled to prevail over contrary provisions 
of the Condominium Act.?8 The division 
expressly incorporated its Dover House rul- 
ing in the case of In Re: Orlando Interna- 
tional Resort Club Condominium Asso- 
ciation, Inc., et al.29 These declaratory state- 
ments were affirmed without opinion by 
the Fourth and First District Courts of Ap- 
peal.30 


A Permissible Remedy and 
Reasonable Restriction 

The division’s position on the lock-out 
rule as expressed in its declaratory state- 
ments in Dover House and Orlando Inter- 
national Resort Club and as affirmed by 
the district courts of appeal incorrectly con- 
strues the nature of grants of authority gen- 
erally and grants of association remedies 
specifically in the Condominium Act. This 
position also ignores a significant body of 
Florida case law which provides that rea- 
sonable restrictions upon the use and en- 
joyment of condominium units and com- 
mon elements will be enforced. 

The argument that the express statutory 
remedies of lien foreclosure and personal 
action are exclusive remedies can be re- 
futed through an examination and discus- 
sion of the pertinent statutes. Both the stat- 
ute setting forth these remedies?! and the 
statute creating the right for the associa- 
tion to receive a reasonable rental from a 
unit owner in possession after foreclosure 
of the assessment lien3? provide that the 
association may, rather than shall, avail 
itself of the remedies. The same is true of 


the statute permitting the imposition of rea- 
sonable fines by the association against unit 
owners who are not in compliance with the 
declaration of condominium or bylaws.*3 
It has been judicially recognized that in statu- 
tory construction, statutes must be given 
their plain and obvious meaning, and that 
when the word “may” is used, the use de- 
notes a permissive term rather than the man- 
datory connotation of the word “shall.”34 
Courts have also rejected the argument that 


Condominium ownership is 
more restrictive by its very 
nature than is ownership of 
other forms of real property, 
and the reasonableness and 
enforcement of restrictions are 
reviewed in that light 


when astatute specifically provides one rem- 
edy, other remedies not specifically statu- 
torily enumerated do not exist.>5 

With regard to the assertion that the lock- 
out rule is not an enforceable restriction 
under the Condominium Act, condomin- 
ium restrictions are given a very strong pre- 
sumption of validity and will not be invali- 
dated absent a showing that they are wholly 
arbitrary, that they violate public policy, 
or that they abrogate a fundamental con- 
stitutional right.*6 The Florida Supreme 
Court has specifically held that any con- 
dominium restriction or limitation “does 
not inherently violate a fundamental right 
and may be enforced if it serves a legiti- 
mate purpose and is reasonably applied.”3” 
It has also been held that condominium 
restrictions affecting use and occupancy 
may be amended subsequent to purchase 
and possession by an owner and may none- 
theless be fully enforceable against that 
owner.38 Condominium ownership is more 
restrictive by its very nature than is owner- 
ship of other forms of real property, and 
the reasonableness and enforceability of re- 
strictions are reviewed in that light.3? 

The right to lease one’s property is cer- 
tainly a significant element of ownership, 
and it has been held that a restriction pro- 
hibiting a unit owner who was delinquent 
in the payment of assessments from leas- 
ing his unit as a means of enforcing collec- 
tion was a reasonable restriction and there- 
fore enforceable. Other use restrictions 
which are not expressly authorized by the 
Condominium Act but which have been 
upheld as enforceable include prohibitions 
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or restrictions concerning children in resi- 
dence;*! pets;42 single family use;43 alco- 
hol; and religious displays.*5 

In light of these many restrictions on con- 
dominium use which have survived judi- 
cial scrutiny, the view that the lock-out rule 
constitutes an unavailable and/or unenforce- 
able association remedy would appear to 
be contrary to established public policy and 
case law. The fact that both district courts 
of appeal affirmed the division without an 
opinion distinguishing the authorities cited 
above would suggest that the courts were 
unsure as to how to deal with the issue. 


Conclusion 


The lock-out rule constitutes the most 
effective means of collecting delinquent 
maintenance fees for time-share condomin- 
ium management. In many cases, it is also 
the only real remedy available to financially 
troubled associations who cannot afford 
the expense and delay associated with the 
pursuit of the remedies expressly conferred 
by the Condominium Act and to associa- 
tion boards of directors concerned with fi- 
duciary duty exposure for failure to collect 
maintenance fees. Despite objections to the 
validity and enforceability of the rule, this 
type of use restriction appears to be con- 
sistent with the strong public policy sup- 
porting reasonable condominium regula- 
tions and with case law which has imple- 
mented that public policy. The legislature 
should address this issue and amend 
FRETSA to expressly provide a reason- 
able lock-out remedy for all time-share man- 
agers. BJ 


Stat. Ch. 721. 

2F.a. Stat. Ch. 718. In the event of a con- 
flict between the provisions of Ch. 721 and Ch. 
718, the provisions of Ch. 721 shall prevail. Fia. 
Star. §721.03(3). 

3 Fa. Star. §718.111. 

Stat. §718.301. 

5The common elements are generally all por- 
tions of the condominium property which are 
not contained within the individual units. 

6 Fra. Start. §718.111(4). 

7The declaration of condominium of a time- 
share condominium generally provides that a 
given unit is only committed to time-share own- 
ership upon the delivery by the developer of the 
first deed conveying a unit week in the unit to a 
third party. Assessments for common expenses 
are generally calculated on a whole-unit basis, 
with fractional allocations of expenses attribut- 
able only to the time-share plan (such as inte- 
rior unit cleaning, furniture reserves and inte- 
rior insurance) being added to fractional alloca- 
tions of the overall common expenses to result 
in the per-unit-week “maintenance fee.” 

8 Fra. Stat. §718.123(1). 

Star. §718.113(1). 

1FLa. Stat. §192.037. This statute has re- 
cently been declared unconstitutional by the Fifth 


District Court of Appeal in its opinion in High 
Point Condominium Resorts, Ltd. v. Day, 494 
So.2d 508 (Fla. Sth D.C.A. 1986), and has more 
recently been upheld by the Fourth District Court 
of Appeal in its opinion in Spanish River Re- 
sort Corporation v. Walker, 497 So.2d 1299 (Fla. 
4th D.C.A. 1986). These and other similar cases 
have been consolidated for a final determination 
by the Florida Supreme Court. Because of the 
extensive separate issues involved in time-share 
ad valorem tax collection, this article deals only 
with the collection of maintenance fees. 

Ppa, Stat. §721.13(2). 

§721.13(3)(b). 

13 Fla. Stat. §718.116(5)(a). 

4 Fa, Stat. §721.16(3). 

'S Fa. Stat. §718.116(6). An additional prob- 
lem for the association is the issue of when an 
assessment “becomes due” for mortgagee avoid- 
ance purposes. Time-share declarations of con- 
dominium which provide that maintenance fees 
are due on January Ist of each year may place 
the association in the unfortunate position of 
losing a year’s assessment against a given unit 
week if the mortgagee or foreclosure sale pur- 
chaser acquires title on January 2, regardless 
of the fact that the mortgagee/purchaser will 
enjoy the use of the unit week during that year. 

'6For a further discussion of this lien prob- 
lem and one suggested alternative, see Joseph 
D. Stewart, Super Priority for Assessment 
Liens?, Fu. B. J., October 1985. 

'7Time-share exchange contracts generally pro- 
vide an owner with a means of greatly expand- 
ing the accommodations and facilities available 
for his use by the pooling of the owner’s time- 
share period with those of many other owners 
in other resorts. These are generally private con- 
tracts between the time-share owner and the ex- 
change company. 

18 Pia. Stat. §718.104(5). 

'9 Fa. Stat. §718.104(7). 

20 Fa. Stat. §718.112(1). 

21 Fa. Stat. §718.112(3). 

22 Stat. §§718.501 and 721.26. 

23 Fa. Stat. §120.565. 

24 Division of Florida Land Sales, Condomini- 
ums and Mobile Homes Case No. 85A-267, is- 
sued May 29, 1986. 

25 Id., paragraph 8. 

26 Id. 


27 Id., paragraph 11. 

28 See note 2, supra. 

29 Division of Florida Land Sales, Condomini- 
ums and Mobile Homes Case No. 85A-272, is- 
sued November 10, 1986. 

The Dover House declaratory statement was 
appealed to the Fourth District Court of Ap- 
peal under Case No. 4-86-1465. The Fourth Dis- 
trict entered a “per curiam affirmed” ruling on 
March 18, 1987, and motions for rehearing and 
rehearing en banc were denied on May 18, 1987. 
The Orlando International Resort Club declara- 
tory statement was appealed to the First Dis- 
trict Court of Appeal under Case No. 86-1098. 
The First District entered a “per curiam affirmed” 
ruling on June 19, 1987. 

31 Fa. Stat. §718.116(5)(a). 

32Fxa. Stat. §718.116(5)(c). 

33 Start. §718.303(3). 

34Brooks v. Anastasia Mosquito Control Dis- 
trict, 148 So.2d 64, 66 (Fla. Ist D.C.A. 1963). 


35 See, e.g., Society Hills Towers Owners As-. 


sociation v. Matthew, 451 A.2d 1366 (Pa. 1982). 
See also, Pine Island Ridge Condominium “F” 
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Association, Inc. v. Waters, 374 So.2d 1033 (Fla. 
4th D.C.A. 1979). See generally, Beachwood Vil- 
las Condominium, 448 So.2d at 1145, quoting, 
Schmidt v. Sherrill, 442 So.2d 963, 965 (Fla. 
4th D.C.A. 1984). 

36 Hidden Harbour Estates v. Basso, 393 So.2d 
637, 639-640 (Fla. 4th D.C.A. 1981). 

37 White Egret Condominium, Inc. v. Frank- 
lin, 379 So.2d 346 (Fla. 1980). 

38Everglades Plaza Condominium Associa- 
tion, Inc. v. Buckner, 462 So.2d 835 (Fla. 4th 
D.C.A. 1984). 

39 See generally, Hidden Harbour Estates, Inc. 
v. Norman, 309 So.2d 180, 181-182 (Fla. 4th 
D.C.A. 1975); and Seagate Condominium As- 
sociation, Inc. v. Duffy, 330 So.2d 484, 486 (Fla. 
4th D.C.A. 1976). 

4Pine Island Ridge Condominium “F” As- 
sociation, Inc. v. Waters, 374 So.2d 1033 (Fla. 
4th D.C.A. 1979). 

41See White Egret Condominium, Inc. v. 
Franklin, 379 So.2d 346 (Fla. 1980); Everglades 
Plaza Condominium Association, Inc. v. Buck- 
ner, 462 So.2d 835 (Fla. 4th D.C.A. 1984); and 
Constellation Condominium Association, Inc. 
v. Harrington, 467 So.2d 378 (Fla. 2d D.C.A. 
1985). 

42 See Majestic View Condominium Associa- 
tion, Inc. v. Bolotin, 429 So.2d 438 (Fla. 4th 
D.C.A. 1983). 

43 See White Egret Condominium, Inc. v. 
Franklin, 379 346 (Fla. 1980); and Tower Forty- 
One Association v. Levitt, 426 So.2d 1290 (Fla. 
3d D.C.A. 1983). 

44See Hidden Harbour Estates, Inc. v. Nor- 
man, 309 So.2d 180, 181-182 (Fla. 4th D.C.A. 
1975). 

45 See Tower Forty-One Association v. Levitt, 
426 So.2d 1290 (Fla. 3d D.C.A. 1983). 
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Logical Logos/Legal Relevancy: 
A Look at the Wiliams Rule in Florida 


Part Il 


by Judge John E. Fennelly and Robert J. Watson 


Balancing Acts: Prejudice vs. 
Probative 

In similar fact situations, the Evidence 
Code balancing test or probative value vs. 
prejudicial effect is restated as the compe- 
tition between the general rule of admission 
of all probative evidence and the rule of 
exclusion of evidence offered merely to 
show bad character of the accused. While 
proof of bad character, by itself, might tend 
to prove that an individual is capable of 
bad acts, proof of acts not charged in an 
instant case necessarily expands the scope 
of the litigation and, the defense bar would 
argue, places the defendant in a position of 
attempting to combat a many-headed hy- 
dra. This is especially so in child molesta- 
tion cases when the subject mattter of the 
jury’s concern is so evocative of the jury’s 
emotions including sympathy. 

The use of “pattern” evidence has gen- 
erated considerable controversy in recent 
Florida decisions: It is apparent that this 
type of evidence appears most frequently 
in child abuse cases. These cases are, from 
both the defense and prosecution perspec- 
tive, the most difficult to try. Perhaps it 
is, therefore, appropriate in discussing this 
issue to remember the maxim “hard cases 
make bad law.” It is also equally true that 
child abuse, like thermo-nuclear war, en- 
joys little support. Nonetheless, fidelity to 
the basic principles of due process requires 
that both bench and bar engage in critical 
analysis or legal precedent in order to en- 
sure that the integrity of the truth seeking 
process is maintained no matter how diffi- 
cult or emotional the case. 


Initially, proper analysis requires that 
terms be defined. It would seem, therefore, 
that the first term in the analysis is “pat- 
tern of criminality.” In the authors’ view, 
it is nothing more than another term for 
modus operandi. That is, a unique method 
of accomplishing a criminal objective. 

Therefore, a second and essential step 

requires a re-examination of both Williams 
and the Evidence Code provisions dealing 
with collateral crimes. In each instance, the 
proferred evidence must be relevant to 
prove a material fact in evidence. Thus, 
pattern evidence like any other evidence 
is not and cannot be an end in and of it- 
self. As Judge Grimes cogently observed 
in Hodge v. State, 419 So.2d 346 (Fla. 2d 
DCA 1982), “proof of modus operandi is 
not an end in itself.” In a penetrating analy- 
sis of the problem, Judge Pearson speaking 
for the Third District noted in Sias v. State, 
416 So.2d at 1215, fn. 2 (Fla. 3d DCA 
1982): 
While it is true as was observed in Cotita v. 
State... Williams suggests that collateral crime 
evidence could be relevant to establish “a pat- 
tern of criminality,” the court in Williams at 
the same time rejected the notion that evidence 
of other crimes could be admitted solely to show 
propensity. Thus, pattern of criminality must 
mean something other than that the Defendant 
committed a like crime in the past, for if not 
admission of evidence under this theory would 
swallow up the rule barring evidence to show 
propensity. 

The concern noted in Sias and Hodge 
has been forcefully articulated in other opin- 
ions. Judge Smith, dissenting in Cotita v. 
State, 381 So.2d 1146 (Fla. Ist DCA 1980), 
cert. denied 392 So.2d 1373 (Fla. 1983), 


characterized the Williams rule evidence 
as “inadmissible under any rational evi- 
dentiary test articulated by a Florida court 
... and irrelevant to any real issue at trial.” 
Judge Smith also expressed fears that de- 
cisions admitting Williams rule were merely 
intoning “litanies of possible relevance” with- 
out real analysis of issues in the case at 
hand. 

In a similar vein the Fourth District, in 
Espey v. State, 407 So.2d 300 (Fla. 4th 
DCA 1981), while approving admission of 
what it described as “ghastly evidence” of 
other acts of sexual battery upon other 
child victims, expressed its belief that “the 
Williams rule had often been stretched too 
far.” Id. at 301. 

Another opinion expressing concerns 
over the use of propensity evidence is found 
in Jones v. State, 398 So.2d 987 (Fla. 4th 
DCA 1981), yet another sex abuse case 
involving young children. In dissent, Judge 
Anstead expressed his agreement with 
Judge Smith’s Cotita dissent and described 
the evidence as “only serving to establish 
the propensity of the Defendant to commit 
homosexual acts ... and not relevant to any 
issue in the prosecution.” /d. at 989. 

In State v. Rush, 399 So.2d 525 (Fla. 
2d DCA 1981), the state appealed the trial 
court’s order granting a motion in limine. 
The order precluded admission of Williams 
rule evidence concerning other acts of sex- 
ual molestation upon children. The Second 
District accepted Judge Smith’s Cotita dis- 
sent as the correct analysis and affirmed 
the trial court. 

The Supreme Court in Coler v. State, 
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Criminal Law 


418 So.2d 238 (Fla. 1982), engaged in the 
analytical process envisioned in Williams 
and reversed the defendant’s conviction for 
sexual battery. At trial the state obtained 
admission of the following collateral evi- 
dence: (1) the defendant had children watch 
from the doorway while he fondled a 
woman; (2) he had also told children they 
could use his bed for sexual intercourse; 
(3) he told his son to have sex with three 
women he brought home; and finally, al- 
most unbelievably; (4) the state introduced 
evidence concerning aberrant practices in- 
volving a vegetable. /d. at 239. Citing Wil- 
liams, the court observed (1) similar fact 
evidence is admissible, (2) even if it points 
to other criminal behavior, (3) if it is rele- 
vant to prove a material fact in issue, and 
(4) not merely relevant to show propen- 
sity. On appeal the state argued that the 
evidence was relevant to prove state of 
mind. In the court’s view, however, state 
of mind is simply not in issue in a sexual 
battery prosecution. Thus, in the court’s 
view, the evidence improperly demon- 
strated only propensity and was improperly 
admitted. 

Unfortunately, however, the controversy 


has survived the Coler decision and con- 
tinues unabated. Kane v. State, 425 So.2d 
73 (Fla. 4th DCA 1982), provides an ex- 
ample of this continuing debate. In Kane, 
the court had occasion to review what it 
described as “another of those extraordi- 
nary cases involving bad assault upon chil- 
dren.” /d. at 73. The court in affirming 
Kane’s conviction approved admission of 
similar fact evidence because of its “spe- 
cial character.” In a forceful dissent, Judge 
Anstead, citing Coler, argued for reversal. 

What emerges from the welter of case 
law in child abuse cases is a recognition 
that collateral crime evidence may be es- 
sential in such prosecutions. Therefore, the 
opinions seem to be, in some instances, 
straining to allow admission based on an 
instinctual recognition of the necessity for 
its use. 

@ Proposal for Admission of Similar 
Facts: (1) Criminal Signature, (2) Central- 
ity, and (3) Corroboration as the Limited 
Purpose 

In the opinion of the authors, the fol- 
lowing approach may provide a vehicle to 
resolve the dilemma posed by pattern evi- 
dence. The approach would ensure proce- 
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dural safeguards and allow for limited use 
of this type of evidence. 

As indicated in the section that exam- 
ined use of Williams rule testimony to 
prove classical identity, Florida courts have 
always been cautious on the issue of iden- 
tity. Thus, when defendant’s commission 
of crime A is used to prove he committed 
crime B, courts look for a “fingerprint” 
or a signature of similarity. 

A second limitation placed on the use 
of Williams rule testimony might be cate- 
gorized as the centrality principle: the pro- 
hibition of excessive use or emphasis upon 
Williams rule testimony. As was noted in 
the later Williams case! it is impermissible 
to allow evidence of other crimes to be- 
come a feature rather than an incident of 
the trial. To allow such a development 
would, in the court’s view, result in an un- 
warranted assault on the character of the 
accused. In classical relevancy terms the 
excessive use of Williams evidence results 
in its probative value being outweighed by 
its prejudicial effect. 

Turning to sex abuse cases, “pattern” 
evidence, if limited by the “centrality” and 
“fingerprint” concepts, has, in the author’s 
view probative value to corroborate a vic- 
tim’s testimony. As noted by Judge 
Campbell in Rush v. State, 399 So.2d 527, 
529 (Fla. 2d DCA 1981), “Sexual moles- 
tation cases by their very nature, occur, 
more often than not in seclusion without 
other witnesses present.” Justice Adkins 
also recognized the unique problem in his 
forceful dissent in Coler noted previously. 
In the justice’s view, proof beyond a rea- 
sonable doubt in reliance on a child’s tes- 
timony would be impossible without cor- 
roboration, so that other acts of sexual 
abuse during the same period of time 
should be admissible. 


Use of collateral crime evidence to cor- 
roborate victim’s testimony in sex abuse 
cases has gained acceptance in other juris- 
dictions. In Kestner v. State, 636 S.W.2d 
232 (Tex. Ap. 1982), the defendant was 
charged with sexual abuse of a child. At 
trial, the state was allowed to introduce 
evidence of similar conduct by a sexual vic- 
tim. In approving admission, the Texas 
Court of Appeals noted “[T]he indicted 
and extraneous offense are of such simi- 
larity as to demonstrate a continuing 
scheme on the part of the appellant. The 
evidence of both offenses provides a proper 
perspective from which the jury would as- 
sess the truth as to the indicted offense.” 
Id. at 233-234. The Texas court was of the 
view that introduction of evidence of 
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uniquely similar extraneous offenses was 
warranted in child sex abuse cases to show 
that the charged act in fact occurred, and, 
in effect, for corroboration. 

Idaho courts also have approved admis- 
sion of similar acts of sexual misconduct 
to corroborate the victim’s testimony. An 
example of Idaho’s approach to admissi- 
bility of collateral crime evidence is pro- 
vided by State v. Booth, 646 P.2d 429 
(Idaho App. 1982). The defendant in that 
case was charged with lewd conduct with 
his step-daughter, a minor. At trial a sec- 
ond step-daughter was permitted to testify 
concerning similar conduct between her 
and the defendant. In approving admis- 
sion of this testimony, the Idaho Appeals 
Court, after extended discussion, held “suf- 
ficient logical connection exists to allow 
its admission for corroborative purpose. 
Id. at 433. 

The State of Missouri in State v. San- 
dlin, 703 S.W.2d 48 (Mo. App. 1985), re- 
cently held that evidence of an act of sod- 
omy by a defendant committed against his 
daughter on the day before the act of sod- 
omy charged was admissible to corroborate 
the crime charged, to show probability that 
the crime had been committed. 

In State v. Lindsey, 720 P.2d 94 (Ariz. 
App. 1985), the court held that similar fact 
evidence that the defendant took nude or 
semi-nude photos of his former wife and 
present wife was admissible in a trial for 
incest and sexual exploitation of a minor 
when the defendant took similar photo- 
graphs of the minor. The basis of the ad- 
mission was for corroboration of the vic- 
tim’s testimony in which she claimed that 
the defendant took similar photographs of 
the minor. 

In State v. Paige, 343 S.E.2d 848 (N.C. 
1986), the Supreme Court of North Caro- 
lina held that former testimony of the rape 
victim at a pre-trial hearing was admissi- 
ble for purposes of corroboration, but 
could not be used substantively as evidence 
of the truth of what was said at the earlier 
hearing. 

When such collateral crime evidence is 
used for corroboration, it would seem that 
a jury instruction advising the jury that the 
similar fact evidence may be considered 
only for the purpose of corroborating the 
testimony of the victim in the instant case 
is warranted. Research indicates that a grow- 
ing number of jurisdictions are noting the 
necessity of such limiting instruction to the 
jury.” 

The categories established in the Wil- 
liams case were not meant to be exhaustive, 
rather they were intended to be illustra- 


tive. The clear rationale in Williams was 
that the testimony must relate to a mate- 
rial issue in the case. “Pattern” evidence 
must, therefore satisfy both requirements 
in order to be properly admissible. Merely 
to allow this type of evidence because it 
may fit one of the categories announced 
in Williams is not, in the authors’ view, 
sufficient. Trial and appellate courts must 
go further and determine to what material 
issue, if any, the similar fact evidence re- 
lates. By way of illustration, in many child 
abuse cases the defendant is well known 
to the victim. Thus, to admit pattern evi- 
dence to prove identity would be improper. 
In Evidence Code terms, the probative 
value would be far outweighed by the preju- 
dicial effect. In reality, such cases generally 
revolve around credibility of the child wit- 
ness. As was previously noted, “Child sex- 
ual molestation cases occur, more often 
than not, in seclusion without other wit- 
nesses present.” And as Justice Adkins 
noted in Coler, “(i)t would be impossible 
to prove (such cases) beyond a reasonable 
doubt ... by relying on the testimony of 
a child. There must be corroboration [Em- 
phasis added].”3 

In the authors’ view, use of “pattern” 
Williams rule testimony should be permit- 
ted for purposes of corroborating a victim’s 
testimony. In order to prevent unfair preju- 
dice to defendants, however, a two-fold pro- 
cedural test should be utilized prior to ad- 
mission of such evidence. 

First, when used for the purpose of cor- 
roboration, pattern evidence should possess 
a unique, “special character ... so unusual 
as to point to the defendant.”4 Two recent 
cases, Wasko v. State, 505 So.2d 1314 (Fla. 
1987), and State v. Maisto, 427 So.2d 1120 
(Fla. 3d DCA 1983), illustrate the detailed 
analysis that is necessary to satisfy the first 
requirement. 

Second, trial courts must ensure that this 
“pattern” testimony does not become the 
central issue of the case. This has, of course, 
been a long standing limitation on the use 
of all Williams rule evidence and should 
be strictly applied when pattern evidence 
is utilized to corroborate victims’ testimony. 

At least one reported Florida case Pendle- 
ton v. State, 348 So.2d 1206 (Fla. 4th DCA 
1977), has recognized use of Williams rule 
testimony for corroboration. In Pendleton, 
the defendant was convicted of sexual bat- 
tery. At trial, the state was permitted to 
introduce evidence of two other victims. 
The testimony revealed that in the prior 
crimes the defendant had used a similar 
modus operandi. Jd. at 1207. The Fourth 
District, in its opinion, indicated that Wil- 


liams permitted use of method or scheme 
evidence and found that because the facts 
“tended to corroborate the victim” it was 
properly admitted. 


Conclusion 

In summary, pattern of criminality evi- 
dence should be admissible in sex abuse 
cases to corroborate victims’ testimony. Ad- 
mission of such evidence should, however, 
be contingent upon a showing of unique 
similarity so as to ensure its reliability and 
to ensure that the probative value will out- 
weigh prejudicial effect to the defendant. 
In addition, the use of such evidence should 
be carefully limited by instruction to the 
jury to prevent unfair prejudice to the de- 
fendant. 


'117 So.2d 473 (Fla. 1960). 

2 See e.s., State v. Roden, 380 N.W.2d 669 
(S.D. 1986), People v. Montoya, 703 P.2d 606 
(Colo. App. 1985). 

3Coler v. State, 418 So.2d 238 J., Adkins, 
dissenting at 242 (Fla. 1982). 

4Drake v. State, 400 So.2d 1217, 1219 (Fla. 
1981). 
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Spotlight 
Voluntary Bars 


FAWL Dade County Chapter Raises $20,000 
to Benefit “SafeSpace” Shelter 


This month’s ariicle spotlights the 
Florida Association for Women Lawyers, 
Dade County Chapter. The association 
with amembership of 500 is not staffed and 
has an annual budget of $10,000. Cindy S. 
Lederman served as president during the 
project described in this article. 


Domestic violence is an ever increasing 
burden on society, including the courts, the 
police and the social service agencies. In the 
last six months of 1986 the Metro-Dade 
Police Department responded to more than 
5,000 reports of domestic physical assaults. 
The number of civil petitions for injunc- 
tions for protection from domestic violence 
increased 900 percent since 1984 in Dade 
County. The Dade County Chapter of the 
Florida Association for Women Lawyers 
believes that every member of the com- 
munity has a responsibility to help prevent 
domestic violence and to assist its victims. 

Promoted by these considerations the 
Dade County Chapter of FAWL sponsored 
“A Salute to Miami Artists to Benefit 
SafeSpace” on April 9, 1987. SafeSpace is a 
public agency in Dade County which seeks 
to serve the needs of battered individuals. It 
provides temporary housing for these indi- 
viduals and their dependent children, coun- 
seling, referrals to other community 
resources and advocacy before the courts 
and other agencies. SafeSpace also has an 
outreach program which provides free 
24-hour telephone services including crisis 
counseling, information and referrals to 
legal, medical, police and social services. 

SafeSpace previously had one shelter in 
North Dade County. “A Salute to Miami 
Artists” was held to raise funds for a second 


shelter in South Dade. 

The “Salute to Miami Artists” evening 
began with a champagne/wine reception 
with hors d’oeuvres on the Lincoln Road 
Mall outside the Colony Theatre in Miami 
Beach. At 7:30, FAWL President Cindy S. 
Lederman welcomed the crowd, stating, 
“The members of this organization have 
been blessed with a great deal of good 
fortune in life and we understand our 
responsibility to help others who are less 
fortunate than we are. Tonight our hearts 


are full as we continue our commitment to 
this community and help the women and 
children who need our assistance the most.” 

Lederman announced that a second 
shelter in South Dade would be opened in 
two months. She stated that the Florida 
Association for Women Lawyers, Dade 
County Chapter, was proud of the part 
they had in making that possible. 

After welcoming remarks, jazz singer 
Alice Day performed. Surprise performer 
Spyder Martin accompanied her on the 


Incoming Florida Association for Women Lawyers, Dade County Chapter President Edith Osman, 


far left, and 


outgoing President Cindy Lederman, far right, present a check for $18,000 to Sarah 


Lenett and Robert Schroder of SafeSpace to furnish a second shelter for battered women in South 
Dade. The money was raised at an April 9 fundraiser on Miami Beach featuring the Miami City Ballet 
and jazz singer Alice Day. The check was presented June 29 during the annual installation of FAWL’s 


new officers. 
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The Miami City Ballet performance began 


saxophone and was also featured in several 
numbers. Intermission followed at which 
petit fours, fruit, hors d’oeuvres, cham- 
pagne and wine were served. 

At 9 p.m., the Miami City Ballet per- 
formance began after Edward Villela, 
artistic director, addressed the audience. 
He described each piece before it was 
performed and told the audience what to 
expect. A gala preview of “Concerto 
Barocco” began the performance. A Ballan- 
chine-choreographed piece, “Concerto 
Barocco” was performed for the first time 
by the Miami City Ballet that evening. 
“Fantasies” followed and “Square Dance” 
concluded the hour performance. 

The cost of the evening was underwritten 
by many corporate and individual dona- 


after Edward 
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tions from the community. FAWL raised 
$20,000 from ticket sales which it donated 
to SafeSpace to furnish completely the 
second shelter for battered women that was 
opened in Homestead. 


The event was attended by 465 persons 
including State Attorney Janet Reno; Chief 
Assistant State Attorney Kathy Rundell; 
Cuban/ American Bar Association Presi- 
dent Manny Morales; State Representative 
Elaine Bloom; and Dorothy Sibley, execu- 
tive director of the Dade Commission on 
the Status of Women. Several members of 
the local judiciary also attended. 


The purposes of the Florida Association 
for Women Lawyers, Dade County 
Chapter, Inc., are to promote the encour- 
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Villela, artistic director, described each piece. A Ballanchine-choreographed 
piece, “Concerto Barocco” was performed for the first time by the ballet that evening. 


agement, education and recognition of 
women in the legal profession and the 
judiciary. They strive to disseminate to the 
public, particularly women, information 
on legal rights and related sources of 
assistance. As well, they promote public 
awareness and elimination of abuses that 
diminish the integrity of the individual and 
the family unit. 


The “Salute to Miami Artists to Benefit 
SafeSpace” was a resounding success on all 
counts: it provided a worthwhile, much- 
needed public service, an enjoyable evening 
for all who attended, and it furthered the 
chapter’s goals and purposes. 


More information about the project can 
be obtained from Cindy S. Lederman. J 
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Environmental 
and Land Use Law 


Temporary Regulatory Takings: 
What the Supreme Court Did Not Decide 


Four times this decade the United States 
Supreme Court has considered whether the 
fifth and 14th amendments to the U.S. Con- 
stitution! require compensation as a rem- 
edy for a regulation that “goes too far” 
— that is, overregulation which denies a 
landowner all use of his land.? And, four 
times the Justices voted that procedural 
issues concerning prematurity of the claims 
and availability of state remedies prevented 
their attempt to address the taking issue. 
The question was finally addressed, in part, 
in First English Evangelical Lutheran 
Church of Glendale v. County of Los An- 
geles, 55 U.S.L.W. 4781 (No. 85-1199, de- 
cided June 9, 1987), a case which presents 
as many questions as it does answers. 

The First English Evangelical Lutheran 
Church owned a 21-acre campground lo- 
cated in a canyon along the banks of a 
creek that is the natural drainage channel 
for a watershed area. The church camp- 
ground included several buildings and struc- 
tures situated on 12 acres of flat land along 
the creek. In 1978, a forest fire denuded 
the hills upstream from the campground 
and created a serious flood hazard. A se- 
vere storm overflowed the banks of the 
creek and destroyed the camp buildings. 
The case arose when, in response to the 
flooding, Los Angeles County adopted an 
“interim” flood control ordinance prohib- 
iting all construction or reconstruction 
within the boundaries of a temporary flood 
protection area that included the 12 acres 
of flat land in the campground. One month 
later, the church filed suit alleging that the 
ordinance denied it “all use” of its prop- 
erty and seeking damages in inverse con- 
demnation. The church did not challenge 


by William W. Merrill 


the validity of the ordinance. That the 
church did not challenge the validity of the 
county’s ordinance in this case is unusual. 
Generally, a claim that a regulation has 
denied a landowner of all use of his prop- 
erty seeks invalidation of the challenged 
ordinance as well as damages in inverse 
condemnation. 

The California courts did not decide 
whether the case was procedurally prema- 
ture or whether a taking had actually oc- 
curred. Instead, they relied upon the Cali- 
fornia Supreme Court’s decision in Agins 
v. City of Tiburon, 24 Cal. 3d 266, 598 P.2d 
25 (1979), aff'd on other grounds, 447 U.S. 
255 (1980), for the conclusion that the rem- 
edy for a regulatory taking is limited to 
nonmonetary relief. Under the Agins rule, 
a landowner may not maintain an inverse 
condemnation suit in the California courts 
on the theory of a regulatory taking. In 
California, a landowner’s sole remedy is 
to seek to have the regulation held exces- 
sive and invalidated. If the government con- 
tinues the regulation after invalidation, com- 
pensation might be recovered, but not be- 
fore. Simply put, compensation was not 
an available remedy for a temporary regu- 
latory taking in California, and, therefore, 
the claim for just compensation was dis- 
missed as “entirely immaterial and irrele- 
vant.”? Given this procedural setting on 
appeal, the courts assumed as true all well- 
pleaded allegations, including the allega- 
tion that “Ordinance No. 11,855 denied [ap- 
pellant] all use of Lutherglen.”4 Thus, be- 
cause the suit alleged a regulatory taking 
and sought only damages, the allegation 
that the ordinance denied all use of the 
property was deemed irrelevant and the tak- 


ing claim was dismissed. Because of this 
peculiar procedural posture, the U.S. Su- 
preme Court assumed that a taking of “all 
use” had occurred which enabled it to ad- 
dress the issue of whether compensation 
or invalidation is the appropriate remedy 
for temporary regulatory takings. 

In a six-to-three vote, the Supreme Court 
in First English held that overly restrictive 
land use regulations which deny a land- 
owner all use of his land are a taking and, 
therefore, require payment of fair value for 
the use of the land as measured from the 
time of the interference that effects a tak- 
ing. Simply put, the Court ruled that where 
a government’s activities work a taking of 
all use of property, no subsequent action 
by it can relieve it of its duty to provide 
compensation for the period during which 
the taking was effective. Thus, invalidation 
of the excessive regulation without pay- 
ment for the use of the land for the period 
during which the regulation was effective 
is a constitutionally insufficient remedy. 

Although the long-awaited holding is im- 
portant in that it ended the debate as to 
whether invalidation or compensation is 
the appropriate remedy for a regulatory 
taking,» the limitations on that holding and 
the undecided issues may prove more sig- 
nificant. 

The most important of these unresolved 
issues is whether, in fact, there ever was a 
taking. In this case, the Supreme Court 
assumed as true the church’s allegation that 
it was denied “all use” of its property. The 
case was remanded to the California trial 
court to determine whether a taking of all 
use actually occurred. As the Supreme 
Court stated: 
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We accordingly have no occasion to decide 
whether the ordinance at issue actually denied 
[the church] all use of its property or whether 
the county might avoid the conclusion that a 
compensable taking had occurred by establisk- 
ing that the denial of all use was insulated as a 
part of the State ‘s authority to enact safety regu- 
lations.® 

Both the majority and dissenting opin- 
ions agree that the county’s ordinance 
might be sustained if serious public safety 
objectives may be achieved by prohibiting 
development in the floodway.’ 

Moreover, the issue of whether a taking 

actually occurred has several dimensions, 
as Justice Stevens’ dissenting opinion analo- 
gizes: 
Regulations are three dimensional; they have 
depth, width, and length. As for depth, regula- 
tions define the extent to which the owner may 
not use the property in question. With respect 
to width, regulations define the amount of prop- 
erty encompassed by the restrictions. Finally, 
and for purposes of this case, essentially, regu- 
lations set forth the duration of the restrictions. 
It is obvious that no one of these elements can 
be analyzed alone to evaluate the impact of a 
regulation, and hence to determine whether a 
taking has occurred.® 


First English tells us that a regulatory 
taking of “all use” for a “considerable 
period of years” (8!/2 years, in this case) 
is a compensable event under the fifth and 
14th amendments. But the Court leaves un- 
answered the more typical situations in 
which most, but not all, of the use is de- 
nied, or when a shorter time prohibition 
occurs, or when some, but not all, of the 
property is encompassed by the prohibition. 
No one of a land use regulation’s ele- 
ments—severity, scope or duration—can 
be analyzed alone to determine whether a 
taking has occurred. For example, in Key- 
stone Bituminous Coal Ass'n v. DeBene- 
dictus, 480 U.S. —_ (1987), the Supreme 
Court declined to focus on any discrete seg- 
ment of the coal in the petitioners’ mines, 


but rather looked to the effect that the re- 
striction had on their entire mining pro- 
ject. Likewise, in Penn Central Transpor- 
tation Co. v. New York City, 438 U.S. 104, 
130-131 (1978), the Court concluded that 
it was error to focus on the nature of the 
uses which were prohibited without also 
examining the many profitable uses avail- 
able for the property.? Therefore, in the 
past, the Court found that consideration 
of severity and scope as well as duration 
were essential to a meaningful analysis of 
the economic impact that regulations have 
on the value of property and to determine 
whether a taking has occurred. 

By contrast, because the majority opin- 
ion in First English focuses only on the 
duration of the restriction and assumes the 
regulation’s scope and severity, it loses sight 
of the overall picture of the taking issue. 
For instance, as Justice Stevens poses the 
question, why should there be a constitu- 
tional distinction between a permanent regu- 
lation that only reduces the economic value 
of a property by perhaps one-third, and a 
restriction that merely postpones develop- 
ment of a property for presumably far less 
than one-third of its useful life? He notes 
that in the former instance, no taking has 
occurred; in the latter case, the Court now 
proclaims that compensation for a taking 
must be provided.!° In sum, the taking is- 
sue remains the same; only the stakes are 
different. 

In this same vein, the Court’s one-di- 

mensional approach further limits and con- 
fuses its holding: 
We limit our holding to the facts presented, and 
of course do not deal with the quite different 
questions that would arise in the case of normal 
delays in obtaining building permits, changes 
in zoning ordinances, variances, and the like 
which are not before us.'! 

By distinguishing the 8! / 2-year “interim” 
delay occasioned by the First English liti- 


gation from the “normal delays in obtain- 
ing building permits, changes in zoning or- 
dinances, variances, and the like,” the ma- 
jority does not seem to include lengthy liti- 
gation as part of a normal delay. Indeed, 
it also is unclear how the Court would rule 
on. the constitutionality of a delay occa- 
sioned by a moratorium. An 8!/2-year mora- 
torium on all construction in a county 
would clearly be a temporary regulatory 
taking, while a three-month “temporary 
freeze” on construction of three-story build- 
ings in a historic overlay district of a city 
during a comprehensive plan revision ef- 
fort probably would not be a taking. How- 
ever, we are faced with what Justice Ste- 
vens calls “severe internal inconsistencies” 
for regulations which fall in the gap be- 
tween the two extremes. In any event, such 
delays should be based on expressly stated 
substantial government interests evidenced 
by goals and policies of a comprehensive 
plan, solutions from comparable cities, stud- 
ies or reports. !2 

In yet another obfuscated passage, the 

majority opinion attempts to define at what 
point a regulatory taking actually com- 
mences: 
Though, as a matter of law, an illegitimate tak- 
ing might not occur until the government re- 
fuses to pay, the interference that effects a taking 
might begin much earlier, and compensation is 
measured from that time.!? 

If some “preliminary activities” or “in- 
terference” may be deemed the beginning 
of a taking, does the Court intend to sug- 
gest that a commonly used zoning ordi- 
nance provision amortizing nonconform- 
ing uses or structures, for example, effects 
a taking at the time of its adoption? The 
majority leaves us with no guidance as to 
what kinds of “preliminary activities” 
amount to an “interference that effects a 
taking.” It could be virtually impossible in 
some instances to determine the point of 


MISSING HEIRS? 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Twenty years of prudent service to the legal, judicial and financial communities 


TRY US FIRST 
Phone collect or write 


FIDUCIARY RESEARCH, INC. 
(Forensic Genealogy) 


DEPT. FL, 161 N.E. 2nd AVENUE * BOCA RATON, FL 33429-1919 + (305) 368-0055 


64 THE FLORIDA BAR JOURNAL/NOVEMBER 1987 


valuation if a taking occurs at a prelimi- 
nary activity stage. 

Furthermore, the Court holds that “pay- 

ment of fair value for the use of the prop- 
erty” must be made for a temporary regu- 
latory taking.'4 It is unclear what “fair 
value for the use” amounts to. The Court 
fails to identify the standard of value that 
is a “fair value.” Presumably, it would be 
the same standard as used in eminent do- 
main proceedings.!5 Moreover, it is unclear 
what “use” is to be valued. The Court does 
not tell us whether “the use” which is be- 
ing measured focuses on the use of the en- 
tire property, whether it only zeroes in on 
the use temporarily prohibited by the regu- 
lation, or whether it relates to some other 
value. Justice Stevens’ dissent aptly high- 
lights these flaws in the majority’s ration- 
ale by emphasizing that diminution in value 
has long been the Court’s dividing line be- 
tween everyday regulatory inconveniences 
and those so severe that they constitute tak- 
ings. “It is this basic distinction between 
regulatory and physical takings that the 
Court ignores today.”!© Stevens acknowl- 
edges that some case may arise in which 
invalidation of the regulation cannot cure 
the taking — that the temporary opera- 
tion of the regulation has caused such a 
significant diminution in the property’s 
value that compensation must be afforded 
the taking which has already occurred. He 
cautions however: 
For this ever to happen, the restriction on the 
use of the property would not only have to be 
a substantial one, but it would have to remain 
in effect for a significant percentage of the prop- 
erty’s useful life. In such a case an application 
of our test for regulatory takings would obvi- 
ously require an inquiry into the duration of 
the sesteichiom, as well as its scope and sever- 
ity. 

A taking claim is difficult to evaluate 
when it is unclear what the long term eco- 
nomic effects would be from a temporary 
regulation. 

Finally, the Court has not changed the 
rules of the game concerning the thresh- 
old issue of exhaustion or finality.!9 Be- 
cause the Supreme Court assumed that all 
use was taken, it bypassed the procedural 
barricades it faced in its four decisions ear- 
lier this decade. Therefore, a litigant still 
must hurdle those issues before ever reach- 
ing the taking issue. 

In all this confusion, however, the ma- 
jority and dissenters agree on one thing: 
the “present holding will undoubtedly 
lessen to some extent the freedom and flexi- 
bility of land-use planners and governing 
bodies of municipal corporations when en- 
acting land-use regulations.” But Justice 


Stevens says it best in his dissent: “[O]ne 
thing is certain. The Court’s decision to- 
day will generate a great deal of litigation. 
Most of it, I believe, will be unproduc- 
tive.”2! Until many of the undecided is- 
sues in First English are answered, liability 
may still be avoided or minimized up front 
by careful planning, conscientious decision- 
making and skillful draftsmanship. J 


'The fifth amendment provides “nor shall 
private property be taken for public use, with- 
out just compensation,” and applies to the states 
through the 14th amendment. See Chicago, B. 
& Q. R. Co. v. Chicago, 166 U.S. 226 (1897). 

2 See MacDonald, Sommer & Frates v. Yolo 
County, 477 U.S. __, 107 S.Ct. 22, 92 L.Ed.2d 
773 (1986); Williamson County Regional Plan- 
ning Comm’n v. Hamilton Bank, 473 U.S. 172 
(1985); San Diego Gas & Electric Co. v. San 
Diego, 450 U.S. 621 (1981); Aqins v. Tiburon, 
24 Cal. 3d 266, 598 P.2d 25 (1979) aff'd on other 
grounds, 447 U.S. 255 (1980). 

355 U.S.L.W. 4782. 

4 Td. 

5It took Chief Justice Rehnquist less than 
two pages to dispose of the question of whether 
compensation is required for temporary regula- 
tory takings. Largely by citing three cases in- 
volving appropriation of private property by the 
United States during World War II, the Court 
concluded that temporary takings are in fact com- 
pensable. Kimball Laundry Co. v. United States, 
338 U.S. ___ (1949); United States v. Petty Mo- 
tors Co., 327 U.S. 372 (1946); United States v. 
General Motors Corp., 323 U.S. 373 (1945). 
Based on these “precedents,” the Court reasoned 
that “ ‘temporary’ takings which, as here, deny 
a landowner all use of his property are not dif- 
ferent in kind from permanent takings, for which 
the Constitution clearly requires compensation.” 
55 U.S.L.W. at 4785. 

655 U.S.L.W. at 4786. 

7 See Keystone Bituminous Coal Ass’n v. De- 
Benedictis, 480 U.S. ___ (1987). Justice Stevens 
points out that: “In light of the tragic flood and 
the loss of life that precipitated the safety regu- 
lations here, it is hard to understand how ap- 
pellant ever expected to rebuild on Lutherglen.” 
55 U.S.L.W. at 4788 (Stevens, J., dissenting). 

When the case goes back to trial, the Supreme 
Court’s decision in Keystone Bituminous Coal 
Ass’n v. DeBenedictus, 480 U.S. __ (1987), likely 
will be considered. In that case, the Court quoted 
a decision of 100 years ago: “Long ago it was 
recognized that ‘all property in this country is 
held under the implied obligation that the 
owner’s use of it shall not be injurious to the 
community.’” 

855 U.S.L.W. at 4788 (Stevens, J., dissent- 
ing) [Emphasis added]. 

9 See also Agins v. City of Tiburon, 447 U.S. 
255, 262-263 (1980); Andrus v. Allard, 444 U.S. 
51, 64-67 (1979). 

1055 U.S.L.W. at 4789 (Stevens, J., dissent- 
ing). 
155 U.S.L.W. at 4786 [Emphasis added]. 

!2City of Renton v. Playtime Theatres, Inc. 
US... 106’S:Ct. 925,:931, 89: L.Ed.2d 
29 (1986); International Food and Beverage Sys- 
tems v. City of Ft. Lauderdale, 794 F.2d 1520 
(11th Cir. 1986). See Siemon, The Paradox of 


“In Accordance With a Comprehensive Plan” 
and Post Hoc Rationalizations: The Need for 
Efficient and Effective Judicial Review of Land 
Use Regulations,” XV1 STE. L.R. 603 (Summer 
1987). 

1355 U.S.L.W. at 4786, n.10 [Emphasis 
added]. 

1455 U.S.L.W. at 4786. 

'5 Cf. United States v. Causby, 328 U.S. 256, 
261 (1946) (“It is the owner’s loss, not the taker’s 
gain, which is the measure of the value of the 
property taken.”) 

1655 U.S.L.W. at 4788 (Stevens, J., dissent- 
ing). 
'755 U.S.L.W. at 4789. 

'8 See Williamson Planning Comm’n v. Ha- 
milton Bank, 473 U.S. 172, 190-191 (1985). 

'9Tn Williamson Planning Comm’n v. Hamil- 
ton Bank, 473 U.S. 172, 190-191 (1985), and 
McDonald, Sommer & Frates v. County of 
Yolo, 477 U.S. —_, 107 S.Ct. 22, 92 L.Ed.2d 
773 (1986), the Supreme Court held that it could 
not review a taking claim as long as the prop- 
erty owner had an opportunity to obtain a vari- 
ance or some other form of relief from the zon- 
ing authorities that would permit the develop- 
ment of the property to go forward. 

2055 U.S.L.W. at 4786. 

2155 U.S.L.W. at 4786 (Stevens, J., dissent- 
ing). 
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someone critical to your case in 30 days or 


ATTENTION 


less. Results guaranteed “NO TRACE - NO 
CHARGE” 
3.SKIP TRACE/REGULAR LOCATE 
Results guaranteed in 90 days or less! “NO 
TRACE - NO CHARGE” You pay 
m an 


FLORIDA BAR EXAM APPLI 


(after we find the person) fro ress up to 

oa ee THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 

Search inc, finds missing heirs a Getter way! Video Cassette “Nutshell Lectures” 

“NO TRACE - NO CH E - NO FEE TO THE Comprehensive Audio Cassette Lectures 

ESTATE”. Searches are aie court authorized. Extensive Printed Course Notes 

Bar Exam Grading and Analysis 
Start your search today call Toll-Free CALL TOLL FREE 1-800-521-1916 FOR 

1-800-663-2255 COMPLETE INFORMATION AND A FREE SAMPLE 


(ALASKA/HAWAII - 1-800-426-9850) Sas Or write to us at our National Bar Review 
headquarters as follows: > 
FLORIDA NORD BAR REVIEW COURSE 
SERNICES nc 5600 W. Maple Rd., Suite C-311 


Bloomfield, Michigan 48322 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR RE VIE w COURSE 


CONSTRUCTION LITIGATION 


REE EXPERT WITNESS ADVICE STUDIES 
NATIONALLY recognized expert in the field of soils and foundation engineering, 
Law Office vibration damage, highway materials and construction, excavations and dewater- 
ing, testing and inspection. Professional Engineering assistance in preparing 
Manual your case. Complete technical staff. References on request. 
and JOHN M. ARRIBAS & ASSOCIATES 
7700 N.W. 72 Avenue, Miami, Florida 33166 
Computer Systems (305) 888-7555 (daily) (305)661-0392 (24 hrs) 
Catalog 


Medical Experts 
Medical and Hospital Malpractice 


Personal Injury * Product Liability 

from | 2 000 Board Certified Medical Experts in all specialties, nationwide and F 
to review medical records, prepare written reports and testify. 

ROSEMONT FORMS, INC. | © Experience: 10 years and 12,000 cases for 4,500 attorney clients 

Reasonable fee options Local attorney references : 
P.O. Box 224, Dept. FLA * Financial assistance: designed in conformity with ABA Informal Opinion #1375 
Bryn Mawr, PA 19010 | © Free books, one with foreword by Melvin Belli « Free Medical Malpractice Teaching Se 
1-800-544-4748 Free preliminary case evaluations 


+ The Medical Quality Foundation 
The American Board of Medical-Legal Consultants — 


JG TOLL FREE: 1-800-336-0332 
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LAWYERS SERVICES PAGES 


EXPERT 


RESOURCES 


ALL FIELDS, 
NATIONWIDE 


Experts Carefully Screened 
2 


Inquiries Professionally 
Analyzed 
Expertise listing upon request 
Experts on Experts ® 


Los Angeles (213) 669-1660 


New York (212) 288-1120 
Chicago (312) 327-2830 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 
4617 NORTH PROSPECT ROAD 


PEORIA HEIGHTS, IL 61614 


WE TRACKTHEM DOWN 
—OR YOU DON’T PAY 


When witnesses, defendents, beneficiaries, insureds, = 
policy holders, debtors have moved and left no c& 
forwarding address, we track them down on a world- %% 


wide scale. And if we don’t find your person, you don’t 
pay. Global’s basic charge for a trace when the last known address is three — 

years old or less is $180.00. 

CALL FOR MORE INFORMATION OR TO START A TRACE TODAY. 


1-800-663-6144 Toll Free 
ALASKA & HAWAII CALL 1-800-443-6144 
9 a.m.—7:30 p.m. EST 6 a.m.—4:30 p.m. PST Est. in 1967 


ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN 


CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


@ ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 


personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


SUPPORT TO TRIAL LAWYERS 


= Security Negligence vs. 

Reasonable Security 
Consultation & Case Evaluation 
EXPERT TESTIMONY 

SECURITY AUDIT 


Luis J. DEL PINO, u.D.,c.PP 


Phone: 255-6220 
13651 S.W. 72 Ave. Miami, FL 33158 


FRIENDLY OUR TEAM 


ALERT: 

Service |S ready to serve you.. 
Team... & 
____ Next day service in Florida 

JSTATE SEAL & CERTIFICATE COMET 


1. Box 80 © Morriston. Florida 32 . SEAL & CERTIFICATE CO 


= FLORIDA TOLL FREE 1 “800-342-2538 
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LAWYERS SERVICES PAGES 


DENTAL-LEGAL CONSULTANT 


® Consultations @ Evaluation 
© Review of Office & Hospital Records 
@ Assist Lawyers 
in Deposition Preparation 
@ Comprehensive Reports 
®@ Expert Testimony 
FOR LITIGATION INVOLVING DENTAL 


AND MAXILLOFACIAL INJURIES 
AND/OR DENTAL MALPRACTICE 


Robert L. Pekarsky, DDS 


188 East 64th Street, 
New York, New York 10021 
(212) 935-1720 


3100 South Ocean Boulevard 
Suite 301 South 
Paim Beach, FL 33480 
(305) 582-1512 


NEIL 


Legal System For Microcomputers 


@ Time/Cost Billing @ General Ledger @ 
@ Accounts Payable with Checkwriting © 
Call or Write for Detailed Brochure 
Created and Supported by 


LAW FIRM MANAGEMENT, INC. 
406 S.W. 96th Court, Miami, FL 33174 
(305) 472-4531 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metailurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical, dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 


in all courts. Full range of laboratory services. 


CCIDENT RECONSTRUCTION 
FORENSIC PHYSICS 


a Witness — 20 yrs. — All Type Accident 
lectric Shock & & 


W. hell, P 
(813) 971-3759 Tampa, FL 33613 


ADVERTISERS INDEX 


Here to serve you... 


Suppliers to the legal profession whose advertisements appear in this issue of the 


OVER 43,000 
READERS 
CAN SEE YOUR 
PRODUCT OR 
SERVICE HERE 
FOR ONLY 
$330* 


*LESS IF YOU QUALIFY 
FOR A FREQUENCY 
DISCOUNT 


CALL TODAY 
THE FLORIDA BAR 
JOURNAL 


904-222-5286 


Journal not only help underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 
When you need a product or service consult these companies and individuals first. 


John M. Arribas and Associates 66 Laventhol & Horwath 10 
Attorney’s Title Insurance Fund, Inc. 6 Legal One 52 
Blake & Blake Genealogists 2nd Cover Lucile Leigh Collection 21 
British Antique Importers, Inc. 38 Living Environments 66 
Caribank 20 Peter M. Macaluso, M.D., P.A. 67 
Carson & Linn, P.A. 25 Medical Quality Foundation 66 
Claims Verification, Inc. 54 Richard W. Mitchell, Ph.D. 68 
Commonwealth Land Title Insurance, Co. 27 NORD Bar Review 66 
Corporation Information Services 3rd Cover Oxley Construction Consultants, Inc. 48 
Luis J. Del Pino, J.D., C.P.P. 67 Robert L. Pekarsky, DDS 68 
Empire Lithographers 2 Personnel Resource Management, Inc. 46 
Excelsior-Legal, Inc. 55 Price Waterhouse 42 
Expert Resources, Inc. 67 Professional Management Support, Inc. 33 
Fiduciary Research, Inc. 64 R.R. Bowker 28-29 
First American Title Insurance Co. 35 Radisson Suite Resort on Marco Island 43 
Florida Corporation Supplies 67 Rosemont Forms, Inc. 66 
Formula Marketing & Research, Inc. 1 Rumger Insurance 18 
Global Tracing Services, Inc. 67 Sclafani Williams Court Reporters, Inc. 62 
Hilton St. Petersburg 17 State Seal & Certificate Co. 67 
Industrial Valley Title Insurance Co. 23 Trump Plaza of the Palm Beaches 5 
Infosearch 30 TLS/Profitax 36 
Inter-City Testing & Consulting Corp. 68 United Companies 40 
International Sureties, Ltd. 58 Wagner Hohns Inglis, Inc. 24 
International Tracing Services, Inc. 66 West Publishing Company 4th Cover 
Law Firm Management, Inc. 68 Wood Business Products 49 
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Accuracy in the legal profession is critical. 

We have mastered the art of obtaining fast, accurate 
information and will assist you in designing your case, giving 
scrupulous attention to every detail. 

CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES, INC. 


PO. Box 10329 Tallahassee, FL 32302 502 East Park Avenue * Tallahassee, FL 32301 
(904) 222-9171 or Toll Free in Florida 1-800-342-8086 
File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 


= 


“Only one 
federal 
law source is 


superior in every 
detail. Only one.” 


Creating a great legal resource is 
never simple. Every detail counts. 
Experienced USCA editors take 
special pride—and effort—in the 
details that make your research 
easier and more accurate. 


Take, for instance, USCA’s 
Legislative History Notes. These 
references are invaluable in helping 
you determine Congressional 
purpose for a particular public law 
or amendment. 

Sooner or later, you’ll need 
Legislative History Notes when 
preparing a brief or report. And only 
USCA® has them. 

United States Code Annotated® 
You can take the basics for 
granted—and rely on the superior 
details when you need them. 


For a free Buyer's Guide to USCA, 
contact your West Sales 
Representative or write to: 

West Publishing Company, 

50 W. Kellogg Bivd., PO. Box 64526, 
St. Paul, MN 55164-0526. 


USCA 


Call 1-800-328-9352 
(MN or AK 1-612-228-2973) 


WARREN F. BATEMAN ‘TRICIA WINN CARTER JAMES E. LUNDY 
P.O. Box 55-7395 P.O. Box 38075 Surrey Glen Road 
i Middleburg, FL 32068-8787 
nes: (bus) 904/282-2417 


BRADLEY H. THURSTON 
P.O. Box 37280 P.O. Box 1086 

faijanassee, FL 

Phone: 


KENNET 
PO. Box 5362 


Ans. Serv. Phone: | 
800/282-1469, ext 


